1 2 * Cd FI . . 


MAXIM S 
EQUITY, 


Collected from, 


pd proved by Caſes, out 
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Tis 4 common 
that their Power being abſolute and extraordinary, their 
Determinations muſt \conſequently be uncertain and preca- 
rious-: That, not being. bound by. any eſtabliſbed Rules or 
Orders, nor circumſcribed within the Limits of 
Laws, the unhappy Suitor muſt enter into 4 Court of Equity 
with Doubts and Fears ; and if he has ſugceeded once, tis 
great Chance but he may fail upon a ſecond. Trial, either the 
Humour of the Fudge, or the Fudge hin 
and that this is true in Fact, for that 
arguing of Cauſes in 
Decrees .made thereon 


T7; Objedtion. again}? our Courts of Equity 


give 1 | me 
of Fuſs of Prpery of the greateſt, Value 
are daily determined, are arbitrary and precarious in their 
Determinations... I is ſurely as. confiſtent to ſay, that there 
is Freedom of Property in Turkey as well as in England, 
if the Courts of | Juſtice, in which ſuch. Properties. are dt. 
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To the READER. 


Bas to this Objection it may be anſwered i in general, that 
where Conſcience is to direct the Judge, that Court cannot 
with any Propylety of Senſe or Speech, be ſaid to be arbitra- 
15. The Fudge knows and is ſenfible, that be fits there, 

not to Diftate according to his Will and Pleaſure, but to be 
pars by that infallible Monitor within his own Breaſt ; and 
155 he who is bound to determine according to the origi- 
nal and eternal Rules of Fuſtice, is no more arbitrary, than 
he that is bound to Fudge according to poſitive Laws and 


Statiltes 3 fince the one has no more Fower to alter YT 


G9 than the other bps to change 16 the Lav. 


Bu if it ſhould then be aked, why are not al our Sues 
to determine according to Conſcience ? And why are poſitive / 
Laws made, fince it muſt be confeſſed, that many Times the 
Rigour of them is Oppreſſion and Injuſtice ? To this it m 
be anfwered, that it were to be wiſhed, that ſuch Men could 
| be always found, that would judge actording to Conſclenee 3 
but 'as the Deprauliy of human Nature is too ent, and 
the Precopti of Conſent too often diſregarded, it is _ 
lugely neceſſary to reſtrain Judges to determine 

ive Laws, and to annex. bye Pollan to « Duh 


of Duty. in ! rey thererd. "W 


Hs ps. abide Ron, 
which ſhalt prove juſt in all Cafes; and human Nature is 100 
coryupt to be left ſolely to the Guidance and Direthione of 
Conſelener ; from hence will appear the Excelloncy of our . 
Engliſh. Polity, which has ſo wiſely obviated the Inconmoei- 
. ences arifing from both theſt Extreams, either of "having 
" poſitive Law ar all, or Yoo flag adhering 40 in. | 


we „in d Coutts" of Las, re Wien bender 
Oaths 10 obſerve the ſtribt Rules of Law ; and therefore as 
upright Judges, they muſt determine actording to the knows 
Cuſtoms and Statutes of the Nah, although they are" ſenſi 
ble — cab... > 
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To he READER ' 

juſtice. On the other Hand the Fudge in 4 Court of Equity, 
is bound not to ſuſfer an Act of | Injuſtice to prevail, tho 
it. be warranted by the Forms and Proceedings of Lam; and 
therefore he moderates the Rigour of ſeveral Penalties; re- 
laxes the ſtrict Ties of unreaſonable Conditions ; aids" 4 
gainſt unavoidable Loſſes, clandeſtine Frauds and the like ; 
and thence it is, that Judgment ſball be given in the ſame 
Caſe againſt a May on one Side of Weſtminſter-Hall, and 
quite contrary for him on the other; and yet both theſe 
agreeable to Fuſtice. The parveweninded Perſon, who la- 
bours under his great Affection for Form and Order cannot 
ſee the Beauty of this Comtrivance, whereby Juſtice is pro- 
duced from ſuch jarring Furiſdiftions ; and what. neither 
ſtrict Form and Order, on. abſoluee. Latieude in 


judging, 
tan ſeparately produce, is effected by the excellent Tempera- 


ture of both together. This\bath been judiciouſſy compared 
to the mingling of two Herbe, which of themſelves are 
eee e e Maden. * 1 © 


gw art Yar nh Aer 
Cours of Equity, is this; that the Court of Law, rigidly 
adheres: to its own eſtabliſhed Rules, be the Injuſtice arifing 
from tbence, ever ſo apparent; whereas. the Court of Equi- 

ty will not adbere to its own m Rules, if |the 
leafs Injuſtice ariſes from thence ; for the: ſame Reaſon, 
that enſorces it 10 ſuperſede the Rules of La will en- 
force it to ſuperſede its om Rules alſo/ - But it | cannot 
1 infer d that it is governed. by no Rules.-as 
all - | Befides ſuch an Inference: is eafily-to: be diſprov'd from 
Matter of Fact; for ir is certain that many, the Rules of 
Equity, have yer beew: preſerued inviolable in all (Bal be- 
cauſe they have neuer been found to be unjuſt. | 1 bilieve 
there is no Man bus would think bimſelf as ſecure in laying ous 
his Money in taking an Aſſignment of 4 Mortgage in Fee 
from an Executor, as he would in taking 4 Conveyance from 
an Heir at Law. So a third Mortgages without Notice, 

buying in the firſt, (if it be not worth the while of the 
Jong 9 „ will think bimſelf as ſecure 
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Tote READER 
a Tengqut in Tail under 4 Werne Many 
aber n — to 
fame Purpoſe ; | 
tet Men, if bebe e bm may f. ae depond 


Method of his . 
e 6 either to find ons additional Rules, 
or to add Caſes, under thoſe he finds ready: ed for him. 
As to the Defign it elf 8 executing i, 
is wholly left to the judicious Reader) 1 Tae 
bee e (1,1 hate one of the: beſt ral” ew ; 
te Tenn who thought, That he could not contes ſo 8 

* Addition unto the Science'o the Law, as by callect- 
ing the Rules and: Grounds, duſperſed throughout::the 
Body of the ſame Laws; for hereby no ſmall Light 
will be gien in new: Cakes, where the Authorities 
do ſquare and vary,. to confirm the Law, and to-make 
i receined one Way; aud in Cates where the Law is 
cleared by Authority, yet marentbeleſs tor fee. more 
undly into the :of. fuck aid ru- 
Caſes, and thenrby to make: more ule of them, 
fos the Deuiſion ol other Cafes more donbthub; ſo that 
the: Incertainepy of kaw, which is the principal and 
moſh, juſt Challenge thac. is made to the Laws: of our 
Nation au this/ Time, will by this new Strength laid to 
the Foundation, be ſomewhat the more fettled and 
_ correfted';) neithen will the Uſe: hereof be only in de- 
eiding of Doubts. and helping Soundneſs af Judgment, 


"di pants in gracing of * 2 


To the READER 


profitable Subtilty, and reducing the ſame to a more 
found and ſubſtantial Senſe of Law; in reclaiming 
vulgar Errors, and generall the Amendment in ſome 
Meaſure of the very Nature and Complection of the 
whole Law) and thereſpre the Cincluſions of Reaſon 
of this Kind are worthily and aptly called by & great 
Civilian, Legum Leger, Eaws of Es, for that many 
Placita Legum, that is, particular and poſitive Learnings 
of Laws do eaſily decfite ftomt a Bdod Temper of Ju- 
* they be not rectified and governed by ſuch 
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HE that will have Equity done to him, 

mult do it to the ſame Perſon. 

II. He that hath committed Jniquity, ſhall 
not have Equity. 

III. Equality is Equity. 

IV. It is Equity that ſhould make Sat(s- 
faction, Which received the Benefit. 

V. Jt is Equity that ſhould have Satis- 

... facion,-which. ſuſtatned the Loſs. - 

VI. Equity ſuifers not a Right to be with- 
out a Remedy. 

VII. Equity relieves againſt Accidents. 

VIII. Cquity pzevents Miſchief. 

IX. Equity pꝛevents Pultiplictty of Suits. 

X. Equity regards Length of Time. 

XI. Equity will not ſuffer a double Satis- 
faction to be taken. 

XII. Equity ſuffers not Advantage to be 
taken of a Penalty oꝛ Fozfeiture, where 
Compenſation can be made. 


XIII. Equity regards not the Circumſtance, 

A but the Subſtance of the Ack. 

XIV. Mhpere Equity is equal, the Law 
mult pꝛevail. 
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et as will waa Lay vir 1 un @ (6) Thi 
. rr to the lame e Perſon. thy 
29% has L. NN 100 e en 95 
intiff l his Eſtate to the 133 
Petrae, and (b) afterwards the (e) De- 0) u. 
| nn ce) ee Money 9 EE 
the (©). Plaiotif on his Bond; th —— 


Io Bill to redeem ; the Defendant ET hve 
there 


—— well as che Martgage-Money paid bim: yu 


8 . Wi 27 


Creditee; for 251 


tot his Repreſen- 


have both Babes paid. | 
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Marims of Equity. 


Per Cur: Although there is no ſpecial Agreement, that 
the Land ſhould ftand-as-a Security for the Bond- Debt; 
yet the Mortgagor ſhall not redeem without paying 
both; Vern. 244. S. B. 3 Salk, 84. and in Cale the 


Heir is hound in the Bond, he muſt pay the Bond- 

Debt, as well as the Mortgage - Money, before he can 

redeem. 2 Ch. c. 164. 8. B Vern. 245. And where 

there are two Mortgages, and one is defective, if the 
(a) 1 Bur h a Heir wall 3 he muſt take both. Vern. 245. 
2 2 Ch, c. 23. 


where Te- 
nant for Liſe (Reminder to his Son ih Tail) nds, &a the 8 — 
rowed Money of the Mortgagee, and gave the 6 Say, yet he- 

decreed to redeem his Father's Mortgage, as well — his — becauſe be is a . to 
his Father, and is all one as a Stranger; 2 Ch, c. 23. which _ that had y deen Heir, 
„ 1 . IN 


1 14 'F 


* 
22 (HET 


(2.) If a Mortgage be made as a Counter-Security 
for entering into a Bond of 4000 l and afterwards the 
Mortgagor prevails upon the Mortgagee, to enter into 
a further Bond 1 * "= al . is no Agree- 
ment, that the Mo as a Counter- 
Security for entring 8 The Bond for the 2000 J. yet 

dhe Heir, of che Mortgagor ſhall not redeem without 
paying that alſo.. 1 Ch..c. 97. a 1 
8. {tat G5 The Defendant plarchiſed Lands in his own 
Name in Truft for the Plaintiff, and became engaged 
for other Debts of the Flaintiff; the Bill Was, to have 
1 — the Lands on Payment of what the Defendant paid for 
bg roy . - Ein ar” the Plaintiff could not have a Decree, but 
F mf pay the one Monies, ; as well as the dell. 2 Ch 
0 e 87. 0 ©; 1 C1 903 ; (919999 07 A eit 
(4% To ſeveral Eftates were e cee 
= fendant, upon Truſt for ent of ſeveral and di- 
Wee en ſlinct Debts; the Plaintiff; Heir at Law, by bis Bill 
105 255 Prayed an Account upon boch \ Eſtates ; bur at the 
40 9 would have had his Bill diſmiſſed, a8 to one 
ef the Eſtates, and have the Account cen for. the 
other, only; but it was decreed, that an entire Account 
ſhould be taken of both Eſtates. Vers. 29. 
I 5 | 8 (50 If 


1%! 


1 Lg 


Maxims of Equity. 3 
(F.) If the Husband ſues in the Eccleſiaſtical Court 
for a Portion due to his Wife; the Court of Chan 
will order an Injunction to ſtay Proceedings there, "ill 
he make a competent Jointure. Toth. 1 14. And if a 
Man marries a Feme, whoſe Eſtate is in Truſtees if 
he comes into Equity to compel the Truſtees to cons | 
vey the Eſtate, he ſhall not have ſuch Equity, without 
doing Equity to his Wife, by making a ſuitable Sets © 
en or Proviſion for her. Vern. 40. | rm 
- (6.) If Lands are extended on a Statute or Jadg- & 

ment, at much leſs than the real Value; and the CG - 
nuſor will come into Equity, to make the COnues 
account according to the real Value; he ſhall not be 
relieved without paying the Conuſee all that is due to 
him, for Principal, Intereſt and Coſts, 8 ay. 178 

exceed the (a) Penalty. Very. 350. 8 

t the the ty; as it a the 

e LESS 5 
— of Principal, Inter and Cofts ; h d though the Priv pal, Intereſt and, c 
2 the Penalty; et the Dee "was affirm - an A Le Houſe of Peers, 

P. C. 2 But obſerye "Now theſe * 8 ho B. r an beyond the P 
—— of — ba. ＋ Debt bee hs? ihr ther : Plain, yg oe 8 
where the Vendor of Lands entered into « WA nizance of 10001. Penalty for the gh 
Enjoyment of the Vendee ; the rt declared, they could nor go beyond, 5 * 


iſance, 1 Cb. Rep. 95: So where « Truſtee" in 3  Recogniſance releaſed ir 
n upon a Bill by the 2 que 5 againſt the 2 the __— —5 


Ne Con 
A 


Se al 
Fa mh re 

aur by Bends wh vet eur 
2 


San the Penalty. 1 
— — will * 


rg or perform 
a Side, * 


e Md 
2 25 employed J. &. to borrow 500 . & em- 
J. B. who took up of the Defendant, (a - 
Man 


the Court, on « Bill — ſuch 
Aw „ ſeems to be, becauſe he has choſen 
Eg 


Parims of Equity: 


Man) Silks to the Valiygiof 380 as the Defendant 
charged them to be worth?;the Plaintiff gave his Bond 
and Judginene to the DgRndant' for the 5001. J. D. 
fold the Silks for 2 50 L and gave the Plaintiff 200 L 
of the Money, but kept the other 50 J. for his Pains; | 
the Plaintiff was relieved againſt his Bond and Judg - 
(9 4.64% ment; but upon Payment of the 200 J. and (a) Inte- 
the Book, s reſt; 1 Ch. c. 276. So where three young Gentlemen, 


to Ivrereſt ; 


and Note in Heirs to good Eſtates, borrowed* Money of the Defen- 
Sale, Vo. * dant, to be paid (b) five Times as much, after the 
467. there ® Death of en. Fathers; and for that Purpoſe the De- 


no Mention 


made, that fendant had gained Securities from them, for Payment 


the Defen- 


dant ſhould Of great Sums of Money one of them brought bis 
Fill to be relieved, and t᷑he· Court decreed his Security 
) Th! to be deliver d up, on Päyment of What the Defen- 
dee dant really and bona: fide paid to l e 


be 
hep ereble, his Own proper Uſe. Vern. WH. randy words Gr 


or to have an 4 Ok e ary 
te of double or treble the Value of what i is, at .preſent advanced 11 
Tenant for Liſe; but if ſuch Tenant for Life our-lives t Lax to nd, of {ES g 3 
the whole to be loft) are not always ſec ay Io a Court of Eq Equity; * * 1 
wy y be fair, and there muſt be Circumftances of Fraud to overthrow the 
tf and 1 2 Ch. c. 190, 8 167. * and —1 1 72 Ee. 4 oÞ 
#. 141- But always where they are , thou or Fraud, lay 
uity to the Defendant, by 2 him 8 was really N if. ſuch 2. . 5 
comes as Plainriff into a Court of Equity, to have what, was 2 
fan d. ond bo ty. Vi Alanin 2. 6. 5 l 
bon! 4b 3:40.) at * bi) 4 Wy Tt t 8 rs and e 


100% Oh 771 


0 1. e deen rg, in ien 3 ay Pier. 
iugs at Law upon a Bond, he ſhall not have it; bnge 


2 An offer he will give Judgment, and be 7770 by a bg r do 

. bring no Writ of Error. Fern. 120. ho 
g ; , * : 12 

3 for AN notwithſtanding, bring 4 Writ of Error, * tt 

Pers I” l ain a oo as fag ee ga N 72 — | 

11973 * wy 3 Mt 0182 a 21752 - wy . ny |; 9940 : nach 


2 3 The wie; ARE LF a 

we dirs oy” 1 and leid. Fine with:intenc to bar. her. Dower ; 
and in Conſideration) thereof, the Husband agreed tha 
Wife ſhould have. the Redemption of the Mortg e; 
and the © rtgag 

Wife wore, ee Mp? brought v5 


121A | 


Maxims of Equity. 

Bill to ſet aſide the Agreement as fraudulent. againſt 
them; which was decreed ; but in Regard the Wife, 
in Confidence of this Agreement, had barred her Dow- 
er, (which was not intended to be barred as againſt the 
Plaintiffs) the Court decreed, that if ſhe ſurvived her 
Husband, ſhe ſhould enjoy her Dower; and that ſhe 
ſhould not be put to her Writ of - Dower, becauſe they 
might convey away the Eſtate, and ſhe not know 
againſt whom to bring her Writ of Dower, and there- 
fore decreed her Dower to her. Vers. 294. 


Maxim 11. 


that ommitted X u a) But 
> 
FIN 


, . » ſworn 
for that were to relieve Fraud in Chancery. Car. 45. in an Anſwer 
ſatizfied the Debt; and after the Reſtoration t « Bill for it; tho' ſach Anfver was ob- 
jected to him, yer the Court would not ſuffer it to be read, but decreed the Plaintiff his Dobt. 
I Ch. c. 154 (b) Vide . 12. 


| wan of Eqtitty? 
ts) Though (4) Agreement, but left the Plaintiff to (b) Law. 


it is a com- r 
mon Equity 2 Ch. 17. . | 
ee n 1 

ſpecifick Performances of Agreements. Mas. 13. c. 1. Yet by this Caſe it appears, that 
where they are extreamly. Marea ſonahe and Tniquitous, the Court will not decree them. So 
in a late Caſe pep the Your 1740-8 Bill was brought in the Exchequer for a ſpecifick Per- 
formance of Artieles for 4 Purchaſe made in that Year, whereby ir was a thar forry 
Years Purchaſe, ſhould. he pid for the Lands; there wes a4 Deerce in the Exchequer for a 
ſpecifick Performance, but it was reverſed in the Houſs of Peers. And though the Doubtful- 
neſs of Equity be bers abjeRcd, finge po Rule is fortled, how many Years Purchaſe is « 
reaſonable Price for Lands; yet ic way be anſwered, that no certain Rule can be drawn 
from the Price ef Lade, whether the Articles for a Purchaſe ſhall bo performed or not; be- 
cauſe the Iniquity of 26 gain daes not depend Grays pon the Price; for what may be 


a reaſorable Price” in one Caſt, may not be ſo in anor t it is a certain Rule, that 


where the Bargain is plainly iniquitaus it is, Conſtence to inſiſt it, (as in 
the Caſe of forty Years rr Den it; for that would 5 Ini- 
quity. (b) Here the Agreement was not fraudulent, or gained by Surprise, and therefore 
not to be ſer aſide; and the Coort not being willing to decree the Whole, and not being able 
to deeree Part, (for « Court of Equity cannot aſſeſi Damages) it muſt neceſſarily go to Law. 


* 3.) The Plaintiff Tenant for Life of a Copyhold 
Eſtate, durant viduitat', felled Trees; which at a Court- 
Baron was preſented, and found a Waſte by the Ho- 
mage, and conſequently a Farfeituzez. the Bill was to 
be relieved gain the Fortenture, offering that if it did 
appear to be Waſte, to make Satisfaction; the Court 
decreed an Iſſue te try, whaher the primary Intentian in 

felling the Timber was to da Waſte, declaring that in Caſe 
in of a (c) wilful Forfeiture, it Wold not relieve. 1 Ch. 
Wet ind 96. Iv... | 


that vas the Ifſos tried, though the-orher was diveBet; and being found for the Plainti®, he 
was relieved. Vue Max, 12. & 1. * 7 | „ 4 _— 


: 


- 


(.) The Plaintiff for 90 L lent, got a Bond of 
8004 from the Defendant when, be was drunk, and had 
ment thereon ; the Defendant in Right of his 
Wife was entitled to certain Lands, that were eſtated 
in other Perfons in Law, in Truſt for her; the Bill 
was to have thoſe Lands ſubjected to the Plaintiff's 8a- 
tisfaction here, inasmuch as the Defendant was entitled 
to the Truſt in Right of his Wife: But the Court 
would not give the Plaintiff any Relief, not ſo much 
0 But if as for the Principal he had (d) really lent; and the Bill 
2 in this WAS diſmiſt. I Ch. c. 202. n | s 
Caſe had . - ” 7 Sa IE I 7K; 
come into to ſet aſide the Judgment for Fraud, Equity would have ebliged him to 
iatiff what was really lent. Vide 1. c. > 


pay the he > 
I (J.) The 


— 4 


Maxims of Equity. 


(.) The Defendant by à Trick, got the Deed into 
his Hands, and burnt n Per Cur. whete 
Deeds are ſuppreſſed, Omnia praſumuntur, and would 
not direct a Trial at Law, which had not been denied; 
had not the Defendant been guilty of the Fraud. 1 Ch. 
6. 29 
(6 * The Plaintiff having debauched che Defendant, 
to whom he made falſe Addreſſes of Marriage, and 
her with Child, gave Bond of 500 J. conditioned 
the Payment of 50k there was no Place appointed in 
the Bond, where the Money ſhould be paid; and there- 
fore he brought bis Bill and offered .o (o) bring the obe 
into Court; but the * not N an Im- Law ve 


lieve againſt 


junction. 2 Ch. c. 15. the Penalty, 


bring- 
ing the the Pri Intereſt Laer Coſts into Court; 444 that 0 the Rule e Confi- 
La be bad of this im. vide 6 Mod 101. 3 
Wo 


oy -- 


l e 3 88 he Hunband ſhould 1 
the Wife 300 l fer mn for Alimony, until they co- 
habited by Conſent; he brought an original Bill, 
praying that the Alimony might ceaſe, offering to be 
Ned 204-20 ih wiki hoxs though it was in- 
lifted far the Wiſe, that the Decree was till Cohabi- 
tation by. Conſent, Which was to be underſtood. mutual 
Conſent ; yet Lord „I will not continue the 
Alimony, if ſhe will not eohabit. But ſhe ſhall imme- 
diately return; and ſhe ſhall have no Benefit of the 
Alimony till ſhe do, b Remedy in the 
Court Eceleſiaſtical. 1 Ch. c. 210. 

(S.) The Husband granted ſome Rents, in Truſt 
for the fole Uſe. of. the! Wise; and afier bought in 
ſome of that Tenant's Eſtates, whereby the Rencs 
could not be recovered at Law : She — * ber Bill, 
to have theſe Rents made good to her by the Decree of 
this Court; but the Husband ſwearing in his Anſwer, 
that ſhe had eloped from him, and that ſhe was a 
very lewd Woman, the Court would make no Order 


Maxims of Equity. 
in it; but only that the Husband ſhould ſtand in the 
- Place of the Tenatits,/ind:fhould :admic the Rents pa pay 
able by the Tenants to be ſtill in Being, and then 
might proceed at Law, and recover the Rents there, if 
ſhe could. 2 Ch. c. 102. &. C. Vern. 53. 

(.) The Plaintiff and Defendant having married 
two Daughters of J. S. upon his Deceaſe there were 
ſome looſe Papers, that concerned the Account be- 
tween the Plaintiff and his Father-in-Law, put up to- 
- gether in a Bundle, and covered with a Paper tied up 
with a Tape, and ſealed by two Perſons then 


and delivered to the Defendant to be ſafely kept, being 
And 


then told they were Matters of Concern : 
there being now an Account directed of the Eftate of 
F. & which was to be equally diſtributed between the 


Plaintiff and Defendant; the Defendant demanded as 


due from the Plaintiff to his Father-in-Law for Diet, 
Tc. 2 300 l. But upon Proof made that the Defen- 
dant had altered the Bundle of Papers ſo ſealed up, 


and diſplaced them, and that it could not be known 


what Papers might have been taken out; and the Ma- 
ſter having reported, that the Defendant had ſuppreſ- 
ſed the Evidences; the Court for that Reaſon dilallow 
ed the Defendant's whole Demand againſt the Plain- 
tiff, dee Defendant {wore he had produced all the 
Pa though the Papers produced appeared to 
be Half-yearly Accounts, and related one Sadr, 
and nor' one mfg but the Account was _ 
carried down within a little Time before the Teſta 

Deceaſe; and tho the Lord Chancellor declared himſelf 
ſatisfied that all the Papers were produced ; yet for the 
Reaſon aforeſaid, * 3 the ſaid Demand. 
Vern. 452. 
| 3 


1 
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Maxim II. 
Equality is Equity. 


(14) HERE an (a) Heir buys in un lncum- (ﬆ) 86 ir loin 

brance for leſs than is due upon it; he Executor or 
ſhall be Allowed no (b) more than what he really paid — 
for it, as againſt other Incumbrancers upon the Eſtate (4. 
2 Vent. 353. S. P. Vern. 49. 1 Salk. 155. for the taking de dought ir 


away one Man's Gain, to make up another Loſs, Pee ogy 
king them both. equal ; and bere the Gain the Heir would vieh ne 
— made, if the whole Money due on the Incumbrance cual. 3. 
ſhould be allowed him, [ball be taken from him, fo male likewile i in 
22 of ibe other Incumbrancers upon the Eſtate: S0 Executor or 
alſo as againſt younger Children, who have Portions n 4; vid. 
charged upon the Eſtate: As where the Eſtate was ſet - Maxim 14: 
tled upon Truſtees to pay the Heir 100 J. per Any. in 
the firſt Place, and then to make a Proviſion of 100 l. 
a-piece for younger Children; the Heir purchaſed in 
a Statute, which was an Incuinbrance upon the Eſtate ; 
it was decreed, that in Caſe of Deficiency to pay the 
younger Childrens Portions, he ſhould be allowed no 
2 than what he r for it. Vern. 3 3 5. 80 

as againſt Legatees. 1 155. So alſo as againſt 
a real Purchaſer, that purchaſed without Notice of 
the Incumbrance ſo bought in. Ven. 46.4. 
(2) A Stranger, who buys in a prior Incumbrance, 
ſhall be allowed (c) only what he 5 id, as againſt , | 
other Incumbrancers. Vern. 476. 80 rg aj againſt A which ems. 


contrar 
that he Wahl be allowed U even againſt other Incumbrancers and 
rees ; Which. I rake not to be well repor for as againſt other Incumbrancers by this Rule 
— Equality, his Gain ſhould be taken from him to make u their — and tho' there may 

be more Doubt as to Legatees, who cannot be ſtricly ſaid to they are not paid 
their Legacies; yet therg ſeems the ſame Reaſon to take ACAD 
Favour, & from un Heir 23 {7 


" "F? % + * 34 
= . 7 
— * * 9 


ls £1 er i N 1 real 2 
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cee“ real (a) Purchaſer, who purchaſed without Notice of 
| Ouner of ſuch Incumbrance. Vern. 336. S. N ibid. 464. 


who made the Incumbrance, or bis Heir, be hall be allewed the Whole that is due upon it. 
Vern. 336. S. P. Vern. 476. For the Owner is no Loſer, „LLL when Money dus, and there- 
* 


who is no Loſer. 


fore no Equality to take away one Maii's Gain for the Benefit of 


(3.) The Teſtator deviſed two ſeveral Eſtates for the 

5 Payment of his Debts, and deviſed alſo an Annuity 
1 odut of one of them; the Truſtees {old that Eftate out 
1 of which the eas” Og payable 3 Equity decreed 
| 1 the other Eſtate to ſtand charged with the Annuity. 
14 IC. c. 295. For by charging the other Eftate with the 
 Hrinuity, the Heir will not gain the actidemtal Advantage of 
having his Eſtate diſcharged of the Annuity ; nor the Annut- 


I 25 tant loſe his Annuity, and ſo both will be | . 
1 « a Dane by: bis ful. 


1 | (.) The Teſtator having 
Wife, voluntarily charges his Lands at B. with 3000 J. 
| for her Portion; and afterwards upon his ſecond Mar- 

0 lige ſettles a Moiety of thoſe Lands upon his Wife 

| for her Jointure, without taking Notice of the 

| 


of 30004, and apprehending the of 3000 . 

wood be good againſt the Jointure, (which it would 

1 not, being voluntary againſt a Purchaſer, which a Join- 

11 treſs is) and taking Notice thereof, he deviſes other 

| Lands at Y. to his Wife in Lieu of her Jointure; the 

| Heir and the Wife agree together after his Death, that 

| ſhe ſhould adbere to her Jointure, whereby the Daugh- - 

- ter would loſe her Portion, and the Heir beld the Lands ! 
[ diſcharged of the Deriſe; but it was decreed,” that the 
I Daughter ſhould hold ſuch Part of the Land at T. as 
ſhould be equal in Value to ſuch Part of the Land at 
1 B. as. were compriſed within the Jointure until her 
' Portion was railed. Vers. 219. &. C 2 Ventr. 363. For 

1 beralz the Heir will not gain by having his Eſtate diſcharged 


l be Deviſe, nor the Daughter loſe ber Portion ;;" ſo both 
| 314 #74 1 . | | 49 dag 515m od 


53 1 it's 


pe (J.) The Teſtator being ſeiſed in Fee, entred into a | 
| Statute ; and deviſed a Legacy of 500]. The Conuſee ö 

, took all the perſonal Eſtate in Execution, fo that no- 1 
a+ ane 
q 

; 
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thing was left to pay the Legacy; Equity decreed the . 
real Eftate to ſtand (a) charged with the Legacy. 2 Ch. l Bus 

c. 4. And that —_ the Land was not charged with 5 % Fa- 
the Legacy originally; yet ſince there was enough of your of * 

the perſonal Eſtate to pay the Legacy, if it had been mu rether 
ſo employ d; and that the perſonal Eftate is employ'd f 
for Payment of Debts in Eaſe of the Heir and Lands; d 
ſo much of the real Eſtate as is eaſed by the perſonal vel known 
Eſtate, ſhall be liable to the Legacy. 2 Ch. c. 117. For quity, tharif 
by charging the real Eftate with the Legacy, the Heir will de may 
not gain the accidental (if not fraudulemt) Advantage of Ne 
having his Eſtate diſcharged of the Statute, nor the Le- will yore 
gatee loſe his Legacy, and ſo both will be equal. Eftare for 


| their Satis- 
faction, 2 ſi ple Contra& Creditors, who could only charge the perſonal Eftare, 
will loſe their s; Equity will place ſuch ſimple Contra& Creditors, in the Room of the 
Creditors who. could have charged the real Eſtate; and will charge the real ERate for their 
Benefit, with as much as the Value of the perſonal Küste, taken in Execution; for ſuch Ad- 
vantage ſhall be taken from the Heir, to make up the Loſs of the ſimple Contract Creditors, 
that both may be equal. Bur here Note a Diverfiry in the Caſe of Legatees; where the 
Lands deſcend to the Heir, and where they are deviſed; for H. ſeiſed in Fee, and indebred 
Bonds, by Will gave Legacies to younger Children; and deviſed bis Land to his eldeſt Son 
Tail; the eldeſt Son being alſo Executor, pay'd the Bonds with the perſonal Eftate; and the 
— 745 brought « Bill, to come againſt the real Eftate in the Place of tho Bond Creditors, 
and to be paid out of the Land: Court ſeemed to admit, that if the Lands had deſtend - 
ed, the Lega tees might have been relieved in this Manner; but fince the Teſtator had deviſed 
them, it was reſolved that they ought-to be exempted; for it was as much the Teſtator's In- 
tention that the Deviſee ſhould have the Land, as the others their Legacies. 2 Szlk.q16. Vide an 
+ c. 13. But in the Caſe of Creditors, no ſuch Intention of the Teſtator 9 to deſeat them 
theit Debts, and therefors no ſuch Diverſity, whether the Lands deſcend, or are deviſed.” 


(6.) (b) Pecuniary Legatees ſhall abate in Pro rtion, ur 
where (c) the Eſtate falls ſhort to pay them all. 2 Ch, e. 821 8 


4 25. Although it be directed by the Will, that one 1 7 
ſhould be paid in the fitft (d) Place. Yers. 3 1. And there rs 
is the ſame Equity in caſe of younger Children, w 
are to have Portions raiſed out of à real Eſtate; as + ILY 
where the Father conveyed' his Eſtate to Truſtees to Laney s 
make a Proviſion of 100 L. a-piece for his (e) younger mon 
Children, to be raiſed and paid according to their Senio- f 
rity; yet if there ſhall happen a Deficiency, the Eldeſt overs ae 
ſhall not have more, and the Youngeſt leſs, but they pune, den 
ſhalt all be paid in Average. Vern. 335. ' — 

2 Ch. c. 132. 


(d) The Lord Keeper North ſeemed of another Opinion, as to this Point. 2 Ch. c. 132. (e) le 
being ſaid generally for younger Children; the Children that he had afterwards by a ſecond 
Wife came in for a Share. Vern. 335. But Money left in Truſt for the Children of F. 8. * 


"I" 
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ets Þ 
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do for the Benefit only of the Children he then had, and not thoſe born afterwards, 2 Ch. 
A And where the perſonal Eftate was given by Will among his then Children by Name, 
and aft 


erwards the Father conveyed his real Eſtate to Truſtees, to be divided among all his 
Children; a Child born after the Will, but before the Conveyance, had a Share of the real 
"Eſtate, but not of the perſonal. 2 Ch. Nep. 210. ban 


e eee 


(bee where the Aſſets become (a) deficient, though there 


Fe be no, (b) Proviſion made for refunding. Ven. 94. 
«s to compel one Legatee to refund to another, where the Executor is liable to pay the Le- 


gay, except he be inſolvent ; (where the Executor is not liable, can only be where be has 


lly diſcharged himſelf. Vide pe c. 9. & Max. 7. e. 4) for if an Executor pays one Legate: 
and-afterwards there appears not Aſſets to pay the reſt; yet the Legatee who is paid, ſhall 
not refund; but the Executor ſhall pay the orbers out of his own Purſe, in Proportion to the 
Aﬀets, which came to his Hands. 1 Cb. In. 33. S. P. 2 Ch. ce. 132. 47 of the Executor 
can'compel the Legatee to refund to him. Vide off. c 9.) But in ſuch Caſe if the Executor is 
Inſdolvent, the Legatee that is paid muſt refund in P ion, though the Legacy was paid as 
a Marriage-Portion ; and though the Aﬀets become deficient by Accident, bad Security, or the 
like. 1 Ch. Rep. 136, 148. and that the Executor muſt appear to be inſolvent, before one Le- 
gatce can compel another to refund, appears from the Executors being always made a Par- 
4 to the Bill. 1 Ch. c. 136, 248. 2 Ven. 360. (b) If a Suit for a gxey be in the Ec- 
ical Court, they make the Legatee give Security, becauſe when t gacy is paid, 


| they cannot reſtore, Or. but the Court of Chancery decrees «a Legacy without Security ; (ud- 


Jeſs in Caſe of Poverty, or the like) for the Court can reach the Legatee again if 
Cauſe. 2 Ch. c. 9. & 4 . | \ | 


O But ne a (3) Creditors ſball make | (c) Lepatees (a) | refund 


ſhall no where the Aſſets become (e) deficient, though there be 


make ano- 


ther refund. no Proviſion made for refunding. Vern. 94. A Lega- 
Ge Malt, tee ſhall refund againſt the Creditor of the firſt Teſta. 
Ae where the tor, that can charge an Executor only in Equity, viz, 


. Upon 4 Waſting by the firſt Executor ; 2 Vent. 360. as A. 
Contra®, he being indebted unto B. makes C. his Executor, C. waſtes 


Delepaidbim, Aſſets of the fixſt Teſtator.  Decreed that the Legatees 
ere ſhould refund. Yery. 162. 5 
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: 
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anime or Ehittty: 43 


() Ie wis admitted by the Court; that if Bites 1... 


P 


tors pay out the Aﬀets in "Legacies, and afterwards 
ich they had no ice at the Ke 
Debts appear, of which they had no (a) Notice at the E, 
Time of Payment of the Legacies, they by Bill in Naben 
' eg refund. Doubt he 
Equity may compel the Legatees to d. 1 Ch. Doube þ 
. 135, ” | — 8 2 - : | # $/> 3 8 compel the 
5 . * LLegatee to 
refund. As where there was a Suit for the Goods ſpecifically deviſed, and pending that Suit, 
the Executor delivered the Goods to the Legatee he could not make him refund... 2 Ch. c. 9. 
But even where. there is not Notice, the Caſes ſcem more ſtrong, that Equity will not 
pel the Legatee to refund; for where the Creditor and Executor joined in a Suit to — 
a Legatee to refund, the Bill was diſmiſt, becauſe the Executor was Plaintiff, who ſhould 
not be admitted to undo his own Aﬀent, 2 Ventr. 360. and the Caſe of Neell and Robinſon is 
more ſtrong; where the Executor was Defendant 10 à Bill brought againſt bim by the Lega- 
tees, for an Account of the Profits of a Plantation deviſed to them; to which Deviſe the 
fendant, the Executor, had aſſented, onl by reſerving the Rent to himſelf in Truſt for the 
Plaintiffs, on « Leaſe made by him of the Plantation; and though at the Time of ſuch De- 
viſe, he apprehended there was Aſſets ſufficient to pay the Tettator's Debts, which proved 
deficient wholly by the Accident of ſome Merchants breaking; and he had a&dally fold the 
Plantation to pay the Teſtator's Debrs ; yer it was decreed, that, the Executor and Purchaſer 
qui account; for an Executor's Aſſent ſhall be binding to himſelf; and where he has af- 
red to a Legacy, be all never afterwards void it; though 4 Creditor in ſuch Caſe ſhall 
compel the Legatee to refund. 2 Ch. Rep. 248. K. 2 2 Ch. 6 145. Vern. 90433. 460. and 
Note, by all the Caſes precedent it appears, that this Equity of Henley to take axyay one Man's 
Gain te make wp another's Liſt, bilds any, bent fauch Loſt Ii occajioned by the AH of a third Perſon, or 
by Accident, ami \not by the Act or Lasbes of the Forty him as this Caſe of the Executor i 
who ought to have taken Security for the Re - 2 Ch.c. 13%. or had a Decree for his 
Indempnity. Bur where an Execiitor is obliged by Law to give Security for Payment 
Legacies, and afterwards the. Aſſets become deficient by Accident, the Security mall 
de uſe of no further, than td make good the Teſtator's Eſtate, over ang above fuch Ls 
Accident, Vide Aar. J. c. 4. And where an Executor under a revoked Will, having no No- 
of the Revocation, pays Legicies, and ur the Revocation is proved; ho ſhall be al- 
lowed thoſe Legacies. Vide Mag. J. & 1% | N 
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d ier erer leere a naall tle off vi 15 x fo | 
(10.): 4 agrees with B. the Lord of. the Manor, to n 5 
purchaſe a Copyhold, and pays 200 L in Part, anxde 


r 
. 


was to pay the Remainder in three Months, and then 


the Agreement. The Executor of B. 
J. 
(It.) A Debtor. upon Bond and fimple Contruck, 
makes a Conveyance of Lands. upon Truſt, for the 
Payment of his Debts. The Debts upon ſimple; Con- 

tract, -ſhall be paid in Proportion with the Debts by 

(b) Bond. 1 Ch. 6. 32. . though they ate cone (b)BurDebe 
; K | 9 H E — . 645 ” r | x nien In 


ATE TRL DI in esa 00 ann IN YE Meas 
the Lands ſhall be paid according to their Precedeney or Snperiority at Law, 1 Ch c. 32. And 
where « Mun, indebted by ſeveral Mortgages of the Lands made over, 12 

ments, 


— 
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26 Marins of Equity. | 
Judgment: to ſome; of the Creditors ; yet they {hall not give 
ſimple Con- themſelves a Preference. 2 Ch. c. 54. there is the ſame 
red Equity, where the Lands are (a) deviſed. 1 Ch. c. 248. 


Nya e for a Debt without Specialty, is as much a Debt Jure 


his Debrs 3 Narurali, and in Conſcience, as a Debt by Specialty; 


althouzh it | | r | ; : 

wag WEE and therefore there ſhall be Equality where Conſcience is 
„that all | | 

the Judg- e Judge. OE SDS: 15. 

ments a 

Mortpages, made ſubſequent to the firſt Mortgage, were not Incambrances upon the La 
eau ell the dars fo Law was in the firſt Mortgagee; and therefore hs Ren 

— and Judgments ought to be paid in Average with the Bond, and ſimple Contract 

Creditors; yet on Account of the Confuſion it would make, and the Impraficableneſs of a 

Payment in ſuch Method, it was decrecd, that the real Securities ſhould be firſt paid, and 

then the Bonds and ſimple Contract Creditors ſhould be paid in Average. Very. 102. (a) Note 

here u Difference, where the Lands are deviſed, to the Excentor or to another; for if the 

are deviſed to the Executor, they become legal Aﬀets, and then Debrs muſt be paid acc 

ing to their Precedency or Superiority at Law. Vern. 63. Vide Mas. 14. 6. 18. 80 Quer, 

What are adjudged Aſſets in Equity to pay Debts, which is too large to be here inſerted. 


(12.) If Tenant in Fee mortgages his Eſtate, or 
charges it with a Sum of Money; and deviſes it to 
dne for Life, Remainder to another in Fee: Equi 

@) which is will compel the Tenant; for Life, to bear his (b) Pro- 


uſually a 


third Pare. portion of the Mortgage or Charge. 1 Ch. c. 223, 224. 
„ Equity will make the 
Remainder Tenant for Life pay the (c) Arrears, that all may 


does not f g | | | 
come in the fall upon the Remainder-Man. 1 Ch. c. 223. 

ife of the 
Tenant for Life, he ſhall have « Decree againſt his Executor, in Proportion only to che Time 
the Tenant for Life lived. Vers. 404 (© And if it be « Mortgage, will make him keep 
down the Intereſt, | - " « ” __ | : — 2 34 , 


(Iz. ) The Husband upon his Marriage agreed to 
ſettle particular Lands to the Uſe of himlelf for 
Life, Remainder to his Wife for Life, Remainder 
to the Iſſue of the Marriage in Tail; and afterwards 
aliened and fold Part of thoſe Lands; the Wife ob- 
tained a Decree to have the full Value of the Eſtate 
ſhe was to have for her Life, ſupplied and made 
good. to her out of the Lands remaining unſold, and 
that the Inheritance of thoſe Lands ſhould be ſubjected 
,_ thereto. But the Decree was reverſed ; for the Join - 
treſs and the Children are equally Purchaſers, and the 
Wie muſt not have all, and ſave nothing for the 


* 
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Children, but they muſt bear the Loſs in Proportion; DING 
and ſo in any Caſe, where the Iſſue and Jointreſs 
Claim by the ſame Settlement, if there be a prior In- 
cumbrance, the Jointreſs ſhall contribute, and bear her 
Proportion, and not hold over and wo the whole Bur- . 
then upon the Heir. Vern. 440. 

(14.) Sureties ſhall be compelled in Equity to con» 
tribute towards the Payment of a Joint Bond. "Loh. 41. 
As where three were bound as Sureties in a Recogni- 
[ance ; one of the Sureties was ſued at Law, another 
of the Sureties and the Principal being inſolvent, he 
that was ſued brought his Bill againſt the other Surety, 
for a Contribution; and be was decreed to pay a Moie- 
ty. 1 Ch. c. 246. SP. 1 Ch. 35 120, 150. 

(15.) Leſſee of divers Lan an entire Rent; 
a Right of Common 1s recovered by the Inhabitants of 
the Town, in Part of the Lands; this is no Eviction 
of the Land, and ſo no Apportionment can be at Law. 
But Equity will (a) apportion the Rent. 1 Ch. c. 32. (%) Buri 


that, — do. 1 Right of Common, the Lands were worth the Rent and Var, the 
Court would not do I Ch, & 33. 


-(16) If Man giant a Rapids out of al his 
18 and afterwards ſelleth them by Parcels to di- 
vers Perſons, and the Grantee of the at will from 
Time to Time levy the whole Rent upon one of the 
Purchaſers only, he ſhall be eaſed in Equity by à Con- 
tribution from the Reſt of the (b) Purchaſers ; and the (b) Bur he | 


muſt make 
Grantee ſhall be reſtrained to charge the ſame upon al} the reſt 
be Pur- 
ene: Car. Rep. 3. | n — nad 
Parti Ot | cnants, 
the 9 2 allow pe Ba * — . — tchargo was y the 


Charity ſhall not be put to that Difficulty ; but the Terrenants way, i# they ek a Contri- 
bution, undertake to make them Parties to the Information, or help” themſelves by ſuch 
Courſe as they think fit. 1 Salk. 163. (e) But where the Wife had a — -charge, and the 
Husband deviſed Part of the Lande to Sy Equity would not apporriog the Rent- * for 
then the would bete had no Benefit by the Beritt Vern. 347+ 


(17.) If you ſue in Chancery an Executor of one 155 
Obligor, to diſcover Aſſets, you muſt make 0 1 
a) Ob- 


| be bad at Law apainft one Obliger, 
* 8 *Bocauls * Nd 7 drowned in th ors 4 Vent, Wie: 
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OA Que, (a) Obligors Parties chat the none "ally be equal. | 


whether pou 2 Pont, 348. n IR m C3: 


may not : 
the Principal, and leave out them i are bon only « 7 . ot i, 
ue rhe Execurot 


is Th that | LS 
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(1 2.) Two. Erecutors being decreed to pay Le 
cies and Debts ; the one pay 15 the other hall u +: 
Bill be compelled to pay t de) and Coſts. Toh 89. 
„ 19.0 The . of Shrvfiorſhip is againſt E- 
; as where two Perſons advanced the Mortgage- 
| Nt: and the Deed was made to them and their 
Heirs; the one died before Pay ment, yet his Execu- 
tor was relieved. 1 Ch. 5. So if two Joint 
Purchaſers pay Share aud Share alike for a Purchaſe; 
and one dies, his Repreſentative ſhall be relieved for a 
Moiety of the Purchaſe. Vern. 361. So it is as to a 
Stock in Trade, the Plaintiff, Adminiſtrator of one 


Partner, ſued the Copartner for an Account of the In- 


teftate's Share, which was accordingly decreed. 1 Ch. 
Na. Rep. 261. S0 Where to Perſons jointly (b) ſtock d 
fd, tha a Farm, and occupied it as Jointenants ; though the 


— Deceaſed was informed what the Conſequerite of Law 


had becn 
by chehe, end Was, in Caſe he ſhould: die; and that be thereupon re- 
— bo lied, he was. content the Stock ſhould ſurvive; yet his 
gain, there Executor was relieved; and per Lord Keeper, though 


5 — it is common for Traders, in Articles of p. 


ned u to provide againſt Survirorſnip; yet that is more than 


9 7 is neceſſary: And-ha took the. Ducken ze wharo 
Ness two F Jointenants, or joint 


ere 
= ar er Thin i c) Gift or the 12 (d) there the 
bene hel be ſubject to all the Conſequences of Law: 


decree” as 


Fat But as to a joint Undertaking in the Way of Trade or 


Keviviog 


Fe e the like, it is otherwiſe. | Fern. 21 7. | 
of the Deceaſed, » tar x Mobory &f the Land:; except there was an A . Ber 
the Parties, that there ſhould be no Survivorſhip ; « Prohibition ſhall be gran. (e) And 


accordingly it has been decreed, that if the Teſtator deviſes the Refidue. of his Eſta te to bis 

tuo Executors, or make ſeveral Men Executors, the Survivor mali 'carry * 2 1 . 64. 

S. P. 1 Ch. . 438. decreed. contre, but to the Diſſatisfaslion of the Bar; t Note Lord 

Chancellor's Expreſſion, why the Survivor mall carry all, becauſe the Fudge will 11 fo: 2 Ch. 

c. 63. 8. P. Van. 452. and Lord Chanceltor's Opinion, that it would ſame, if one of the 

Executors had himſelf of the Moiety of the Goods, and had died. » 
I v 


him alone, to dib 


y intereſted in a 


WMaxims of Equity. 17 
viſes the Su EN nenne them, ard 
\ppoinrs bis Executor to lay it out for the Benefit of his fuld Nephews; one of the Nephens 
died in the Teſtator's Life-time, the ſurviving Nephew ſhall Have the whole; the latter 
Words, by which the Surplus is appointed to be laid out for the Benefit of the Nephews, be- 
ing Joint. Vern. 425. O. 1928 WTR imo ta 


(20.) Equity will in (a) many. Caſes controyl the (0 exist 


all my Goods 


ual Diſtribution of 4 Truſtee or Guardian, though and —— | 


Eſtate to 


he had expreſs Power to diſtribute, as he thought fit; F $. upon 

as the Deviſe of a nal Eſtate was in theſe Words: a Chen 
| J ao entruſt my Vi with the ſame, during the Time ſhe — 
ſhall continue my Widow'z and in caſe. ſhe ſpall re-marry, I coral to 
40 will and defire ber, to give uno wy Children according 4s 5 I 
ſhe ſball think fit : She married again, and then by Wri- 5 h a 
ting appointed very unequally to the Children; the 00s; the 
Court (b) ſet aſide the Diſtribution, 2 Ch. c. 228. De- n0t enen 

viſe to his Wife of his perſonal Eſtate, upon Truſt and 8 
Confidence, that ſhe would not diſpoſe thereof, but for the uidotſen. 


dec larin 


Benefit of her Children; ſhe by Will gave one but 5 f. the Trades 
and all the Reſt to another; the Court ſet aſide ſo un- gs ©h. 


equal a Diſtribution. Yers. 66. The Will directed r 
that his Lands ſhould deſcend and come amongſt his viſed M real 


Daughters, in ſuch Shares and Proportions, as bis Wife Etats to his 


by Deed in Writing ſhould direct and appoint ; the Wife Erecuror i 
makes an unequal Diſtribution ; the Court at firſt de- üb ie fe- 


ward his 


clared the Circumſtances muſt be very ſtrong, as Children and 
Grand-chil- 


ſomething of Bribery and Corruption, that would take gren accord- 
away this Power from the Wife, by the expreſs Words Pane: 
of the Will; but afterwards declared, the Caſe was the Court 


declared 


proper and relievable in Equity; for as ſhe allowed the that this « 
F Plaintiff 6 general 
Truft in 


Executor to reward ſuch of his Children and Grand-children, as they ſhould demerit, and 
as the Executor ſhould think fit, and not to an abſolute fixed Truft, to create a Certainty of 
ight or Intereſt as to any certain Proportion in any of the Children or Grand-children ; 

therefore as to whatever of the real Eſtate was diſpoſed by the Executoc in his Life» 
time, or given by his Will, the Bill, which ſought to ſer aſide that Diſtribution, was diſmj< 
ſed. 2 Ch. Rep. 141. The Teſtator gave the Reſidue of his perſonal Eſtate, to and amongſt 
his Kindred according to their moſt Need, to be diftributed among them by his Executor ; 
and deſi red that a Care and Regard ſhould be had to F. S. the Court decreed that the Executor 
ought chiefly to conſider thoſe that have moſt Need, that ſo they that have more Need, may 
have more than they that have leſs; and as to . S. who was particularly recommended to 
the Executor, the Court declared he had a Power, and ordered him to give bim ſomewhat 
conſiderably out of the Refidue of the ſaid Estate; and the Maſter was to ſee Right done. 
Ch. Rep-146. (b) But Note; one main Reaſon was, that the Wife had married a ſecond 
usband, and being under Coverture, her Diſtribution might be influenced by her Husbana's 
Authority. Vers. 415. 


2 18 Maxims of Equity. 

= Ulaintiff but a ſmall Proportion, ſhe might for any 
| 5 cauſeleſs Diſpleaſure, have allotted her but one barren 
| Acre only, and in ſuch a Caſe the Court would have 
g had a Juriſdition, and therefore here alſo: And decla- 
._._ red it was diſcretionary whether it would relieve or 
not, and would be attended with Precedents. Vern. 

Ts 1 | 5 

; (21.) If Goods are thrown over board in Streſs of 
0 Weather, or in Danger or juſt Fear of Enemy, in or- 
n der to (a) {ave the Ship and the reſt of the Cargo: 
Goods __ That which is ſaved ſhall contribute to a Reparation of 


rhrown over- 


board, Se, that which is loſt, and the Owners of the Ship ſhall be 


muſt contri- . | . . 
bus ro the Contributors in Proportion. Sh. P. C. 19. 
ving of the | 
oder Banks, elſe this Rule of Average will not hold; and therefore where the Ship, being 
loaden with Oils belonging to the Plaintiff, and with Silks belonging to the Defendant, was 
purſued into an Harbour by Enemies; the Maſter ordered the Silks on Shore, being the more 
valuable Commodity, though they lay under the Oils, and took up a great deal of Time to 
et at them; the Chip and the Oils in her being taken, the Owner of the Oils demanded a 
ntribution from the Owners of the Silks ; infifting that the Salvage of the Silk (which had 
otherwiſe been loſt) deprived the Plaintiff of the ſame Opportunity for the Salvage of his 
Oils, and that in ſuch, Adventures, as the Danger is common, ſo ought the Loſs and Dam 
to be common and equal. But the Bill was diſmifſt, for that the Loſs of the Oils did not 
aRually. ſave the Silks, neither did the Saving of the Silks loſe the Oils; for if the Silk had 
not been ſaved, the Oils had been loſt; for they were ſo-bulky that they could not eaſily be 
removed withour further Time; and if Part only be ſaved, it is to the Advantage of the 
Owner, So in Caſe of Damage to Goods within the Veſſel, other Goods ſhall not be contri- 
butory, but the Owner muſt endure his own Loſs. Sb. P. C. 18. | 
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Maxims of Equity. — 


Maxim IV. 


It is Equity, that ſhould make Satisfac- 
tion, which received the Benefit. | 


(1.) HE Heir being ſued, and having paid a 

Debt of his Anceſtor by Bond; it was de- 
creed the Executor ſhould reimburſe him, -as far as 
there were perſonal Aſſets come to his Hands. 1 Ch. 
c. 74. and Lord Chancellor declared, that the perſonal 
Eſtate in the (a) Hands of the Executor ſhall be em- J If the, 
ploy'd in Eaſe of the Heir, by whatever Means the tare bs nor 
Heir became (b) indebted (c) as Heir, 2 Ch. c. 5. as if Agde 
the Anceſtor mortgages the Eſtate, the (d) Mortgage- ener; 


Debt ſhall be paid out of the perſonal Eflate. 1 Ch, c. fegt 
271. & P. 2Ch.c. 5. Although there be no (e) Co- and conſe: 
venant in the Deed for the Payment of the Mortgage- Jy — 


Money, Vern. 436. S. P. 2 Salk. 449. (f) for the perſo- L of the 


nal Eſtate received the Benefit, by comraBting the Debt, and Nasse 
therefore ſhould make Satisfaftion. © | 6d his Lan 


to pay bis Debts, and made his Wife Executrix ; but did not thereby in expreſs Terms give 
her the perſonal Eſtate; it was decreed, it ſhould bo applied in Eaſe of the real. 1 Ch. c. 297. 
So if the real Eftate is deviſed for Payment of Debts, and the Reſidue of the perſonal P. 
ſtate after Debts paid, be given to the Execntor, the perſonal Eſtate ſhall not withſtandin 
be applied to the Payment of the Debts. 2 Vent. 349. (b) IF ir be a Duty or Charge 2 
Equity, the perſonal Eftate ſhall be firſt applied. 2 Ch. c. 84. (e) Or if the real Eftate be 
charged with;che Payment of Legacies, as conveyed or deviſed to Truſtees for Payment of 
Legacies; yet the perſonal Eftate ſhall be firſt applied, as in Caſe of Debts. 1 Ch. 4. 297» 
S. P. 2 Vent, 349. ere Note In this Caſe of Legacies the yerſonal Eftats was never | 2 
But this Caſe is d by another Rule, that al Legacies ſba be paid ont of the perſettal Kate. 
(d) But where the Anceſtor purchaſed the Equiry of Redemption, which deſcended to the 
Heir ; there the D e not 2 ont of 7 pe E 22 Vern. 37. S. P. 2 
Salk. 449. the Purchaſe ; Redemption, ate i; not encreaſed but di- 
miniſbed. * 3 This was formerly decree otherwiſe ; that A 854 here was not a Covenant 
in the Deed for the Payment of the 1 and Intereſt, the Adminiſtratrix was 
not obliged to diſcharge the ſame. 1 Ch. Rep. 275. (t) Note; Debrs ſhall be paid out of the 
2 Eſtate ; tho' thereby it is leſſened to the Prejudice of a Widow, who claims « Third 

y the Cuſtom. 2 Ch. c. $4. 40 Vari, 36. but Legacies ſhall not be paid out of the perſonal 
Estate, to the Prejudice of ſuch a Widow, 2 Ch. . 85. for that would be to decree, that the 
Husband could give away his Widow's cuſtomary Share. 


AT (2. In 


9 Ewy 


26 


(: 2.) In the Caſe of Corniſh and Mew the Court took | 


Difference, that, though in Caſe of an Heir, Debts 
affecting the real Eſtate, ſhall, be paid out of perſonal 


Aſſets, yet it ſhall not be ſo, in the Caſe of a Deviſce. 

1 Ch. c. 271. But that Difference was rejected in the 
Caſe of Pochley and Pochley ; where Lord Chancellor de- 
clared, that not only the Heir, in caſe he be charged 


with the Debts of his Anceſtor, but alſo the Deviſee 


1 the Lands ſhall be unburthened of the Debt, lying 
the Lands, by the perſonal Eftate in the Hands 
Executor or Adminiſtrator ; and ſo ſhall the De- 
viſce of a Mortgage, 2 Ch. c. 84. and that not on 

who is beres factus, ſhall pray in Aid of the 55 
Eſtate to diſcharge the real, but even an ordinary 


viſce ſhall, have that Benefit. S. C. Vern. 36. 


(3+). The Teftator held the Lands ſubject to a cer- 


"tam Rent, and let it run in Arrear ; 7 his Per- 


ſon was not liable at Law, to the Payment of the 


Rent, yet it was decreed, the Executor, and not the 


preſent Tertenant, ſhould pay the Arrears, as far as 
he had Aſſets, becauſe by not paying the Arrears, the 
Teſtator s perſonal Eſtate: was augmented. 1 Ch. c. 121. 

(4. The Queſtion was, how far the ſecond Huſ- 


band ſhould be charged of his own Eſtate, for a De- 


und, out of 


| "—Y 
* r. 


vaſtavit or Breach of Truſt committed by the Wife and 
her firſt Husband; and per Cur. where there is a Bond, 
there is a Lien by Deed, and ſo the ſecond Husband 
bound ; but ders there is only a Breach of Truſt, or 
Debt by ſimple Contract, there in Equity, the Plaintiff 
ought: to follow the (a) Eftate of the Wife in the Hands 
of the Executor of the ſecond Husband. Vern. 309. 


| WHEL Deron vid acer we thr Be the ſecond Hueband muſt pay it, and take 


with that as well as other Debts. * 
4 


Maxims ot Equity: 
| EL bom: 


Jt is Equity, that ſhould. hape the Satil⸗ 
N faction, which ſuſtained the Loſs. 


(1.) X Mortgage in Fee is forfeited ; the Mortgagee 
dies; and the Mortgagor comes to redeem ; | 
Equity will decree (a) the Money to be paid to the ge) Thisws 


Executor or Adminiſtrator. 1 Ch. c. 283, The mottga= Time n fe. 


ed Lands ſhall be decreed to the Executor or Admini- F*4Poine; 


ator, and not to the Heir, Vern. 412. and the Heir — 


of the Mortgagee ſhall be compelled in Equity to con- nercovenane 
vey to the Executor or Adminiſtrator. 2 Ch. c. 50. Mage: 


But where a Man purchaſed of a Mortgagee, appre- n 
hending he had an abſolute Eſtate; the Mortgagor rz & 


came to redeem ; the Money was decreed to the Heir; — — 


and not to the Executor, Vern. 27 1. for as in the faſt e Mart. 
Caſe the perſonal Eſtate bore the Loſs, it being intended only erer 
a Security for Money: So in the later Caſe, the real Eſtate erm. 
bore the Loſs, it being intended an abſolute Purchaſe. Din ua 
Times doubted, and ſometimes decreed the Mort Money to the Heir. Vide 1 on Rep. 1854 
2 Ch. Rep. 155, 242. 1 Ch. c. 88. Vern- 10. But all theſe Doubts are now ouſted; and the Mort- 


gage-Money in all Caſes whatſoever, ſhall be paid to the Executor or Adminifirator. Vide 
1 Ch. c. 283. 2 Ch. c. 50, 51, 220. 2 Ventr. 348, 351. Vern. 412. 


> 


(2.) A Purchaſer takes the Fee in his own, and an | 
Aſtignment of a Mortgage-Term, in the Name of 
Truſtees; though it is not mentioned to attend the 
Inheritance, Equity will decree it to be aſſigned to the 
Heir. Vern. 1. And where ſuch Purchaſer made a Will 
of thoſe Lands, but not duly executed by the Statute, 
| fo as to paſs the Lands) and deviſed them from the 
Heir at Law, yet the Fee deſcending to the Heir, he 
was decreed to the Term, 2 Ch. c. 49. 2 


bg s et "Equity. 
te) Where it {arm Equity, if the Purchaſer takes the (a) Mortgage- 


b not men- 


noned wo at term in his own Name, and the Inheritance in Tru- 
tend the In- 


hericance, ſtees; it ſhall go to the Heir, though not mentioned 
chere Doubt to attend ane 2 Ch. c. 156. And it is not 
whether g, material, whether the Fee or the Term was > 
ro aw py ſed. fil. 2 Cb. c, 156. for the Inheritance ſuſtains the 
Debis; and Loſs, by: keeping "the Term or foot, and * 
neee i have i" in Rui mn... 

in Truſtees, 


and ſo not Aﬀets at Law, Vide 2 Ch. e 49, 152. V fe 8, 341- But even in thoſe Caſes, 


where it is a to-be ns it is admitted, that: yk Payment of Deb, the Sur - 
plus ſhall go 8 Heir. 6 


- T1 
& * „ 


12 Aar 05 we 9 ben Libds are el or convey'd to pay 


Da the Heir is intitled to have the Lands after the 


| Debts paid. 2 Ch. c. 115. And if a Man makes a Leaſe, 
©) The Te- or deviſes an (b) Eſtate for Years (he being ſeiſed of 
wer aber u an Eſtate of Inheritance) for Payment of Debts; if 


Exeeuror the Profits of the Land ſurmount the Debts, all that 
the Profice | remains ſhall go to the Heir, tho' not ſo expreſt; and 
iter. albeit it be in the Caſe of an Executor, 2 Vemr. 3 59. 


tener) for. and in all Caſes where a Term for Years is created for 


— 2 any particular Purpoſe, as to raiſe Portions, &c. the 


df and Overpliis ſhall go to the Heir. 1 Salt. 154. 

veaths 

the reſt of bis Goods and Chattels to his Executor; the Debts are paid, and there is an Over- 
tus of the fifteen Years, beſides what was ſufficient to pay the ſame ; the Court deereed the 
ReGdue of the Term to the Executor: But a Quer. is made by the Reporter, 1 Ch. c. 98. 


en 1 A Guardian of an Infant having a conſiderable 
1 of Money in his Hands, that was raiſed out of 
> Geargi- the Infant's Eſtate, (c) lays it out in a Purchaſe for 
an hen .com® the Infant; if when he came of Age he ſhould agree 


into Equity, 
and ſhown thereto, 1 allow the Guardian that Money on Ac- 


that it would 
be for the count ; the Infant dies under Ape ; the Queſtion was 


Benefirof e Whether the Heir of the Infant ſhould have .this E- 
Nang t ſtate; or the Truſtees to account to the Adminiſtrator 
laid our, the for the Money; the Court decreed the latter, "op 


Co Id 

havedecreed 40 3, 435, $. C, 2 Ch. Rep. 37). 

: and t 

he Infant had died under he Court would have main 

2 Us have i the Herr Fm, 836: ve . 


* 699 


* 


Hamme vi Equity. | 
) A Man putebaſed a Qopyhold for three Lives, 
vices himſelf, and his two Brothers, and dies; his 
Sen ccf the Lanis/and die; and the Adminiſtra- | 
trix of the Son 
ſturbed her; ſhe brought | 
having the Title of the firſt Taker, wha paid: the | 
Fine; which was decreed. Vern 415. * 
er 1 
the Lands of the one being of greater Value than the ' 
Lands allotted to the other, until an Eftate for Life 
fell in; it was agreed, that that Coparcener who had 
the leaſt Share, ſhould have a Rent of 201. per Aw. 
during the Life of the Tenant for Life, to make her 
Share . this Rent ſhall go to the (a) Heir. Ven. © N *. 


1 33. . 


reener, 
the Rent; the Court decreed the Bond to the Rre- 


ion to pay the Rent, or forfeit the Bond. Vers. 133. 


his Executors and Adminiſtrators to 9 
cutor ; becauſe the Obligor bad bis 
N 


(7.) The Plaintiff being Part- owner of a Ship, refu- 
ſed to join with his Copartners to fit her out to Sea; 
and 88 the other Partners complained in che 


Admiralty and gave (b) Security, that if ſhe. periſhed ©) Upon « 
in the Voyage, to make good to the Plaintiff 15 8 Share; 13 4 


the Ship returned, and Be Plaintiff ſued in Equity to n te Libel 


bave his Share of the Profits of the Voyage; but the Se 


Bill was diſmiſt ; for they who muſ} have ſuſtained the lat that _ 
whole Loſs, in uſe the Ship had miſcarried, ought to have dun n 

re whole Benefit, now ſhe has returned ſafe. But if the Land, 175 
had not given Security in the Admiralty, then the Bil — Pro- 


would have been proper; for then he muſt have born Belas 
his equal Share of the Loſs, and therefore ought to uf Com- 


have his Share of the Gain. 2 Ch. c. 39 S. C. Vern. oy; the 
"__ | od trongly 


they had ſueh a Power ; but the _— Conſequence, and never et determin'd, 
42 anced . Probidicion, and direded them to n 
162. 


' 


(S.) The 


being in Poſſeſſion, the Uncles di- - 
ber Bill to be relieved, as 


ig enge, 
_ pre thoſe 
mich the 


 _ Wanimsof Equity. 

(s) But in . Books of a (a) foreign King; and ſo the Duty was not 
che Duty, not paid: On an Account between the — and the 
veing porn Factor, the Factor inſiſted on an Allowance for the Duty, 
King, where which was decreed; for if the Non- payment of the 
theCourrde- Duty had been diſcovered, the principal Freight had 
the Courſe been forfeited, and the Factor muſt have anſwered it 
of Mer. . to the Imployer; and as he run the Hazard wholly, 
che Fadors he ought to have the Benefit, 1 Ch. c. 25. and upon 2 
che Benefic Bill brought by the Factor to have an Allowance for 
dome them- ſuch Cuſtoms, it was decreed: accordingly. 1 Gh. c. 76. 
2 e ase becauſe the Pepalty would fall upon the Fa Hor, if diſcovered, - could not 
be called a good Cuſtom, being founded upon Fraud; and on a Bill brought by the Imployer 
to have an Account, the Faktor was ordered to anſwer touching the Diſcovery of the Pay- 
ment of the Cuſtoms. 1 Ch. c. 30. Ken N 2453) 


— * 9 
o l o 


; $ 
Maxim VI. 
com; Equity ſuffers not a (b) Right to be with⸗ 

+ dt a BKemedy, 


Law ac- 


riese, (.) A Court of Equity will compel the Lord of 8 


to be ſuch; 


40d moser Manor, to admit the Tenant. | Toth. 2, 3 


gives Je As, if the Lord will not hold a Court, Equity w 


ment aganmit : 


them, tho" compel him, Car. Rep. 4. for an Action on the Caſe 


it cannot 


give « Re- will not lie againſt the Lord; and there is no Remedy 
them; «na but in Chancery. Cro. Fac. 368. S. C. 2 Bulſt. 336. So 


no quiet if an erroneous. Jud pans 3 given in a Copyhold- 
which Equi- Court, in a Formedon, or the like, a Bill may be exhi- 


ry gives a 


Remedy io bited in Chancery to (c) reverſe it. 1 Rof. 373. pl. 2. 
Crenion of Lane (d) 98. * 


them. | N 
(e) Or to compel the Lord to receive « Plaint or Petition to reverſe it; but where ſuch Bill 
was brought io reverſe a common Recovery, under which the Defendant had purchaſed, the 
Court would Hive no Aſſiſtance. 2 Ch. Rep. 387. S. C. Vern. $67. for Equity ought rather to 
ſupply a Defe@ therein, than aſſiſt in the annulling it. Sb. P. C. 67. (a) Altho' the King 


was Lord of the Manor. 


4 (.) If 


Maxims ot Sauft% W 
 (2,) f the Lord of che Manor will exact Fines ur- 
bitrary, Equity will neſtrain dum. Car Rep. 4. C. N Dy. 

164. As in caſe; of a Tenant- right Eſtate, where the 
Fine is to be paid on the Death of the Lord, or the 
Death of the Tenant, or upon an Alieration; the Lot 
Was to take a moderate Year's Value, 1 C. 


- 


Rep. 34. S. P. 1 Ch.-Rep. 96. And the Eſtates held b). 
the Tenants being for 99 Years renewuble, and 
Fine being arbitrary at the Will of the Lord, the Court 
compelled him to cenew upon t of Fines of rwo rr 
Year's Value. 2 Ch. Re. 1 94. for "the Lord mirht exat' + 
4 Fins 10 the Value "of ue Eau, ant ſo tht Tenant l. 
bis Eſtate, - without"this ow ten 
(3) A Rentdeck's (a) granted; Equity will decree 4 
(b) Seifin to be given, and the (e) Rent to be paid to a 
the Grantee. 1 Rol. 378. pl. 22. 8. R Mo. 805. 1 Ch. where ws. 
c. 147. : n K bang! W ei eee eee tb 


where by Deviſe ; that in Caſe of « Grant, ity will not if ; 1 Roki 37 | 
where * had a Remedy dy Diſtreſs, and by his on e Po + Aka 
ing; Equity would not relieve him. (b) Here Note a Difference ;* that 2 there is no 
Rene EO (as in this Caſe of « Rentsſeck , Bquity win grant one; but where thero 
is one, Equity will not grant 4 further one, tho that at s nct available : As where 
en Annuity was grinted out of = ReQory; rhe Glebe was but forty Shillings per ] 
the Tithes not home liahy to Nen there was no Remedy} Equiry deeteed the » 
Redtery to be l. to pay Aundity. 1 Ch. c. 59. So the Bill was for Payment 
Rent of five Shillings per 4, ic being groved chat e Rent had been 'Eonitancly paid, *i 
about cwelve Tears Taft pe and no Decd appearing to ſhew the Nature of Rent, It was 
decreed to be paid for the future, whereby the Perſon of the Defendant was © ed. s 
c. 120. & like Bill and like Decree, Vern, 359. But where the Bill ſer forth, that th "= 
tiff had a Rent. cherge vpon the Lands; bur that the Defendant turned ill the Land to ilage, 
and left no Stock on tho Ground for rhe Plainrif's 'Diftrefs, ufd rherkfore pruy'd Payment! 
The Court declared, that unleſs there appeared a Fraud to hinter the Plaintiff of his Di- 
ſtreſs, he could not have any Relief here. 1 Ch. c. 144. So in a like Caſe it was demurred, 
for that the Plaintiff had Seifin, and might bring his Are, and that Equity r not to 
charge the Perſon of the Defendant, where there was another Remedy at Law; the Demur- 
rer was allowed. t Ch. 4. 184. (e) This ſeems doubrful z for in the Caſe of Ferris and 
Necvly cited 1 Ch c. 147. it appears, that only Seifin of the Rent was granted, &. P. 1 Ch. & 
184. and Note, that in all the Caſes before mentioned where the Court decreed Payment, 
and thereby charged the Perſon, no other Remedy could be granted. Beſides, as the Court 
would not charge the Perſon, where there was a Scifin at Law, there ſeems no Reaſon to 
charge it, at the ſame Time that it decrees Seiſin to be given: Though Vids Maxim 9. c. 1. 
That where « Court of u « Juriſdiftion as to Part only, and can decree and enforce 
Relicf as to the Whole, it will not the Party to Law; ver. 


© *® * 
"3 
16 


4 


(4+) A Man cannot ſue in the Chancery of Cheſter, 
for a Thing which in Intereſt concerns the Chancellor 
there, becauſe he cannot be his own Judge ; and there« 
fore in this Caſe he may ſue in the Chancery in Euęg- 

F272 3-3 3304 2 H land; 


ben; K dhe of "Right. 
: 1 Rob. 37 4. P 4. & C 12 C. 113. 

60 DD — 

a Matter ariſing within OT 

- a er ——— 

may be ſued in the Chancery — re 

would be a Failure of Juſtice ; for in B- 

quity binding the Perſon only, if the Perſon lives out 

_ of. the Juriſdiction of the "Chamberlain of "ge, 
—-.,-. . there.can;be'no Relief there. 12 Co. 113. 
5 Ar (6.): Equity gives Aid. to the Juriſdiction of (a) in- 
ſaed the Huſ- ferior Courts. As if the Executor of a Citizen, who 
Lale ought, according to the Cuſtom: of that City, to come 
e and give FAT. for Orphans Portions, lives out of 
— o to come in | 
chat he . and give Security. 1 Ch. c. 203. | 


would 
* the Court granted a Ne exeat regnam. N * * 


a d e the 
8 5 1 to attorn where he hath no Means to 
+» _ compel him by © hs Bina Law.; for the Grantee 
l to 
rc an Attornment. x Rok. 377. u 12. & E Mo. 


: . rt 5 805. If 
BED A. compel him, 4 Low. or i and Nl an «5 the Rot in th 
Who . N where there is one at LA.]. 
muſs 
ne TY g 
— = — — — — — — — 
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+ 3; 
- ny, i 71505 | he; 
* hag i Maxim 
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. Equity tees n Amen i 1 — 


LETT, 4 4 
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19 N Hard! was was ee , tO pay an Annuicy * 1 — 

away b the Uf e, Which Was taken | Ages 

0 NY N bel. 
Surg 140 der, the 

n his Bill to be relie- 


to pay the 
ice NF, 


a — which bl os an extraordinary 
of ns againſt Feten of his Rent. 1 Flood 


| 
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i 
[ 
i 
| 
| 
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G » 0 0 iged to do, (ide ant. 


char tan By. Max 6. c. 5.) for the Security of the Payment: The 
ſents to a Le the Houſes and 
to pay the 10000. 
4% pay the er . 
. become defi- and Fire. 1 Ch. c. 190. 
Ty. 7 2E 7 8 
after the Revocation is proved; be org 


hor. Teſtator's Eſtate, was after ſo leſſened by Evidtion of 

* by Fire, — "x whether 

being at the What remaigediw beef 

atm ws, the Court decreed, that the Recognulance ſhould * 

cient Aﬀets made ue of no further 

Legacy: ; yer tor's "Eſtate, over N abov Bo SHES Lois by Brio Eviction 

— he i Wit walk ts tor i it N n Folly 1 42 
in 6.7), An Executor wats 4 revoked wr bur his 

ving no Notice of the Revocation, 1 Jl Legacies, and 


(b) -K. thoſe (b) Legacies.” 1 Ch. c. 126, 
eee 
(6; Trafies fab in Ubud neckives 12K of the In- 
ants M oney : The Truſtee is rob d by his Servant of 
200. hereof the 40 l. was Part: He ſhall be allowed 
dt 400 for he is re e it as * 2 05. 
„ 
ne Teltator king Natica. in bs will that 
bis Wike was enſeint, directed that if the Child in ven- 
tre ſa mere were a Daughter, ſhe ſhould have 1000. 
but if a Son, that then his Executors ſhould purchaſe 
100 L. per Aue. and ſettle the ſame on the 8on, 5 the 
Heirs Males of his Bod yz Wich a Remainder to the 
Flaintiff: The Wife — — of a Son, who died 
in the Life of the Teſtator 3 then the Teſtator died, 
leaving his Wife enſam with a Daughter, Who had no 
Fortune or Proviſion made for her. The Plaintiff ex- 
bibitz his Bill to have the Lands purchaſed and ſettled 
on him; but n — 
yall make the Poſthumous Daughter a Party; for 
TA uity, in Caſe of a 
1 h out an 2 


Paxims:of-Equity. — E 
if the Teſtator had ſeen, he would have altered his 
Will, there it is doubtful, whether Relief ſhall be 
granted; and though in this — there be no ſuch 
Daughter of r W eint, and to 
which the Wards of 12 * AN exten 


yet here is 
the ſame in Effect: And Lord Chancellor ſaid, 4. having 


if 1 
" 


an only Daughter deviſed his (a). Truſtees ould con- ©? mh 1 8 


ſtate is in the. 
eſtator re- ——— 


not he deviſes 
the Land, ſo 


vey the Land to the Daughter in Fee; the 
covered, and after had a Son; ; the Daughter f 
carry the Land from the Son. 2 Ch. ie. 1% \ thartha Low 


Equity cannot help ; 57 4 4 275 4 be deviſed in Tail, ; Reweinder over; ; A 


Edate, 
Jieth without Tlie, in the L * 8 take Place. 1 Ch 


e bal re 
(30 A bum of — . was 148 wath an pren - 
tice; and by the Articles it was provided, that if tb 
Maſter died within a. Year, 60-4. {hould be returned; Fig 


the Maſter being ſick when the Articles were executed, N 
and dying within three Weeks after, the Bill was to 
have a greater Sum returned; and although che par- 2 "x8 A 
ties themſelves had provided againſt Accidents; yet. © teh. nr 
was decreed that one b Ehindred Guineas ſhould be paid £5 — 
back. Fern. 460. a 


(9.) The Obligee in a Bond (b)) lo ir by 7 2 Of 11 6- | 


the Court of (b) Chancery will give Relief Lat. 24, — Art 
146, 148. even if the Bond was (c) r - but II 


a Quer is made in the Bock, t Ch. 6 77. ac e 
againſt « (d) Surety. 1 Ch. c. Des one — 


relieved 2 | 


on the Maner of the Deed by u Boerse ſuch an Our is neceſſary! But where he 

prays a Diſcovery, or to have the Deed uced; an Oath is not neceſſary ; for ir is not to 
de imagined he would exhibic « Bill in ether of the later Caſcs, if he had the Decd, 1 Ch 
& 11. 6. P.'Vern. 136, 247. and the” Roto given, for that you ſhall nor. tranſlate the Jurif- 
dition without Oath. But Vers. 5 . contrd. (b) For The Court of Requeſts was pro- 
hibired to grant'Relief in ſuch « ba. 1-Rol. 975 * 1. La. 2 _ — Vide Man. 14. 
6. 17. - (d) Lee; D Mas: . 6. 17 
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iin VII. 
 Equttty diebents Þilthiek. 


Wen. Cos b Gb, tale he Li, Remainder ir Lil, 
. the Reverſton or Remainder in Fee; and (a) the 
— 2 in · Poſſeſſion (b) waſtes the Lands; though he 
commiring is (c) not puniſhable of Waſte by the Common Law, 
Hort: 6, ver ite mal be refitaied" in Chancery; for this is a 
2 74 ” pittibulir Miſchief, and chough he is nor puniſhable 

Fre- Ain the Conticnunce of the Remainder, yet he is 
_ Wool and (@) patiifhable after, 1 Rel. 377. ph 13. & . Mo: 554. 
15 „ Two 61. Car. 26, 36. Jem 23. | 


in felling N. * Rep. So in ploving antient Palthre. 74. 55225 $6 of antient Me- 
and — 14. 108, 116 2 Ch. _—: ie) deny 03 cns whe held 
by 8 ag © re nos iſhable b how 8 in Equity. Toth, 188, But 
hare Net « Hife Tenant u Apa ö. of Waite b Nature of his E- 
ſtate, or by expreſs EO — alſo a —— rs as to the Kind of Waſte; for it appears from 
this Caſe ther the firſt Tenant for Life ſhall be reſtrained generally, which dei al 1 
of Wale. But Tenant; vnh erpreſ of without 8 Waſte; hall not be re- 
ſtrained: from cutting Timber; 1 Cb. Rep. 242. or from plowing, or from opening 
new Mines. 1 ME br. But ſuch a Tenarit mall be refireined foo 2 down * 
om 


N f. 1 Salk. 16 ba thay « * 2 for Life ſhall be reftrained 
rede E he Grant of ita | 


— 8 Tenant for Life, without 
rant, 22 not. "(a Kann fon dere given, it Mould em, that er- 


— in Poſſeſſion be ble b born e futore Time, t h he is not ſo 
55 Frm, will not eln h him. But from the Caſes before in 4 that Vo 
diſpaniſhable, be ſhalt be in ä Caſes reſtra ined. 


; en Sen of Bp hath a Jurildifion to uiet 
Men in their Poſſeſhons ; per Coke, 3 Bulſh. 3 4. . * 

Rep. 166. 1 Rol. Rep. 190. As where the Party hath 

been in Poſſeſſion three Years, and another diſturbs 

(@) 4n 1 him in ſuch Poſſeſſion ; Equity will grant an (e) In- 
* junction to quiet him in it. Car. 66. S. P. Vern. 156. So 

6d, before dhe Law Patentees had an Injunction to reſtrain the De- 
F d fendants from proceeding in 2 Printing of any Law 


e Books, 2 Ch. c. 67, So the Company of Stationers had 
4 an 


meg 


Maxims of Equity. jt 


an InjubRion, tb ſtay. the. Books)in che Cuſtom-Houſez 
and hinder the Sale of Statute- Books printed beyond 
n — — E. 

ty vill grant a perpetual as Equity 
— — tion againſt proving of a 
ill in the Spiritual Court, it: being found upon a (a) («) he- 
Trial 40 be no Wil 1 Ch, c. 80. S0 a perpetnal In- gez not 
junction was granted to ſtay che Aﬀtions at Law of fe- Ee . 
veral Perſons, whore the Right had been tried and de- Fi 


5 


termined by one Trial. Fide Max. g. c . — 
tre- 
* 73 Which could. never be compenſated, and e Equi — 
Siren — er = —— 
i b 3.0 r 
28 whe prey __ « plain Righr to be quieted in it; . 2 , Fhcrein 
the Patentees to be Plaintiffs and the Defendaprs to admit they have the Vain Bibles; and 
had Paren or pricing e oh K * fo where Vaiverfiry of Oxford 
ting © es; s x led ynder « 
bra 4 E = 13 — ourt way of Opiniade that that che Univerſi . 
t more fr ther Right determinable at — —— 


Uſe; yet it being a 
an Injun — but 4 Trial; ern. 274. And — the Ea, Indis Company 
2 n&ion to > Dafendan t from trading 2 
urt was far from thinking 0 the + Company's Pr Patent yoid, * had con by i 
aps 2 the Validity of the triable at Law, an InjunRion could not 


i cherd ; ad a Tra vis dead Pom. 13) * 2 Ch. 4 103. 
J The Patna i in his Bill £ ele that the Des 
wy! ſet up a pretended Will, 


whereof he was 
3 and being inſolvent endeavoured to get in 

the Debts, the Will being conteſted in the Spiritual 

Court: The Defendant demurred, for that ho Bill 
contained no Equity, and the Suggeſtion of Inſolvency 

might be made againſt every 7 — ; but the Demur- 

rer was over · ruled, and upon Motion ordered, that the 

Debtors to the Deceaſed's Eſtate, ſhould (b) forbear to (),Pobron, 1 
pay any Money, till the Matter ſettled in the Spiritual ths la 12 
Court. 1 Ch. c. 75. 


8 2 2 


rt age, to ſy 
10 pay. 


ch 45 who by 
the Debt over again. 


* w 
Eee, . $7, 124+ 


(4. Where Deeds do concern as well the Title of 
the . as the Title of che Tenant for 5 


\ 
% — 


pt 


H 


FE ang * Bill to be proper. 1 Ch. c. 223. 80 Where the Surety 


"x 


Riel cher... the Uſe of it as they have Occaſion, and both Parties 


che Daughter may enter, and ſo the Plaintiff not be 


82 MPaxinis of Equity. 
bo is inÞoſleſbon'of the Desde, it is uſual to hav 
(1)Bugwhere them bröugbt inte (3) Court, for avoiding all Perils, 


ee and the indifferent Cuſtody of them. Car. 2 . Ane 
ee bebe pe, Lord Chumrellor, If Tenant for Life have x Deed, 
— whereby the Reverſion and Inheritance is in another, 
conegching He may at Law detain the Deed againſt the Reverſion · 
me Dean. er; but ordered that the Deed ſhoald'be brought into 
gant being a Court for its ſafeſt Cuſtod y, and both Parties to have 


— * * wa YR 1 

to e if they pleaſe ſhall have'Copies-atteſted. 2 Ch. c. 42. 
r part wich a | 2 

den Weitings, until her Jointure was confirmed: and although the Jointure was volun 

and made after Marriage, yet per Cur” confirm tho Jointurs, or you hall not ſe the Dod. 


Vern. 480. Vide Mar. 14. 6. 13. the Notes there. 


) Enter-pleading-Bills are proper in Equity; as 
where the Plaintiff by his Bill-ſhewed, that there is a 
Controverſy between the two Defendants,” for the Re- 

verſion of the Eſtate, which the Plaintiff holdeth for 
Tears, and that he doth not know to which of them 
to pay his Rent; and pray d, that upon Payment of 
his Rent into Court, he may be diſcharged and ſaved 
harmleſs from Suit and Trouble for the ſame Rent by 
the Defendants ;' an Injunction was granted according- 
t 0 OO hate . 
(.) Suits quia timet are proper in Equity; as where 
Lands chargeable with 500 J. to be paid to a Daugh- 
ter at her Age of fixteen, were deviſed to the Defen. 
dant for Life,, Remainder to the Defendant in Fee ; the 
Bill was brought before the Daughter's Age of fixteen, 
5 But the to compel the Defendant to pay (b) off the 5001. to 


enant for 


Liſe ſhall which it was objected, that perhaps the Tenant for 
li may live till the Daughter is of ſixteen, and then 


brenee Vide hurt. But upon a Demurrer, the Court declared the 


has a Counter- bond, though he is not troubled or mo- 
leſted for the Debt; yet at any Time after the Money 
becomes payable. on the original Bond, Equity will de- 
cree the Principal to difcharge the Debt. Ven. 190. 
TIM | (7.) Bills 


Paxims of Equity. 34 
09.) Bills to examine Witneſſes in (a) perperuam rei (2) In Bill 
Memoriam, are proper in Equity. As if a Man aſſumes po, if the 
to J. &. in Conſideration that he will marry his Daugh- prays Reef, 
ter, that he will pay him 500 U after the Death of br Ane, 
J. D. in this Caſe, becauſe the Witneſſes are old, and . 366. 
J. D. is as young as J. S. ſo that the Witneſſes to prove 
the Promiſe, may die before J. D. and ſo J. 8. vill be 
without Remedy for his Promiſe; he may exhibit his 
Bill in Chancery, and examine Witneſſes to prove it: 
In which he that made the Promiſe may join in Na- 
ture of an Examination in perpetuam rei Memoriam. 1 
Rol. 3 8 3. pl. 1. So a Bill to perpetuate the Teſtimony of . _ 
— 0 prove a (b) Will. Vern. io. So a Bill lic to d . 
perpetuate the Teſtimony of Witneſſes to prove a Mo- ge Tun.. 


| X ee tirk; and 
Aus. Vern. 18 5. So to prove a (e) Right of Common, Bill was 
ö f . | | brought to 
(d) Vern. 308. or a Right to a (e) Way. Vern. 3 12. W 
' 2 | 1 | Witneſſes 
perpetham bei Memoriam touching this Will; the Defendant demurred, for that it was « Bill to 
prove a Man's Will in his Lite-time, Which is in Truth no Will *ull the Teſtator' Death; 
and although it was inſiſted, that during the Lunatiek's Life, all the Witheſſes to the Will. 
that could prove the Teſtator to be then Campe Mentis, might be dead, yet the Bill was die 
miſſed, Very. 105. (e) In-all-Caſes where fuch a ANI brought, the Plaintiff muff, 
if nothing hinders, firſt eſtabliſh his Right at Las] ds t0-a Bill te prove « Will, and perpe- 
te the Teſtimony of the Witneſſes, the De nt pleaded himſelf a Purchaſer without 
orice of — ſuch Will, and infifted, that tnleſs there had been à Verdi& in Aﬀirmance of 


ſuch Will (nothing hindring the Plaintiff, but that if he had « Title, be might recover «t 

Law) the Plaintiff ought not to be admitted to examine his Witneſles, thereby to hang « 

Cloud over 4 Purchaſer's Estate; the Plea was allowed, Vern. 354-8. P. before be can 

ſuch a_ Bill to prove « Right of Common, Vern, 308. or a Right to a Way, Vern. 314. ora 

Title to Lands. Very. 441. Bur where ſeveral AQions at Law have been brought on both Sides, + 

concerning a Right, there « Bill 1 have ſuch, Right tried, is proper before the Eſtabliſhmen 

of the Right at #24 being a Bill of Peace. Vide Max. 9, „ . (d) The Lord Keeher ſaid, 

he would not allow Examination in perpetuam rei Memoriam, for ſuch trivial Things as Right | 

of Common, or for Ways or Water-courſes, or at leaſt not till after a Recovery at * : 

= the 1 8 a = the 192 tho x — 312. a © n _ & 
to e Right to a Way, the Way mu id in the Bill, exaQly trans, a3 in a 

Declaration at Law ; elſe it may be demurred to for Incertainty. Vern, fu . | 


(.) Goods were deviſed to the Defendant for Life, 
and after his Death to the Plaintiff : The Bill was to 
compel the Defendant to give Security to deliver the 
Goods to the Plaintiff after the Defendant's Death, or 
the Value thereof; which was decreed accordingly. 
1 C. Rap. 110. * a 

09.) The Defendant's Teſtator gave the Plaintiff 
10001. to be paid at the Age of 21 Years: The Bill 
ſuggeſted the Defendant waſted the Eſtate, and ye 


Maxims of Equity. 

| he might give Security to pay this Legacy when due, 
which was decreed accordingly. 1 Ch. c. 111 
(10.) An Apprentice, after he is out of his Time, 
may exhibit a Bill to oblige his Maſter to ſue the Co- 
venants in the Indentures within a certain Time, (viz. 
a Year) or elſe to deliver up the Indentures ; for elſe 

the Maſter might ſtay his Action as long as he pleaſed, 

and till the Apprentice's Witneſſes were dead. 1 Ch. c. 70. 

(I.) A Common that has been incloſed for thirty 
Years, {hall not afterwards be thrown open, Vern. 3 2. 

and Equity will bind the Right of a Stranger to prevent 

ſuch a publick Miſchief ; as there being an Agree» 

ment between the Plaintiff and the Parſon, to incloſe a 
Dommon, in which the Parſon had ſome Glebe, for 
which the Plaintiff was to give him as good; the Court 
(a) It ſrews decreed the Agreement (a) and Incloſure, and that the 
wo-be Com. Succeſſors of the Parſon ſhould be bound. thereby, 
pw al 'the 1 Ch. Rep. 41. So where there was an Agreement 4 
Nad or an Incloſure, but all that claimed Common, were not 
both Lands, Parties to it: Although it was inſiſted, that to decree 
Charch may that Agreement, would be to do a manifeſt Wrong; 
| Pet” it was decreed nevertheleſs, that the Agreement for . 4 
b) Inclolure ſhould be performed; and that if any, 
Commilfion that had Intereſt, were not Parties to the Agreement, 
-tofer oat they could not be bound, and fo at no Prejudice: But 
dc A., however, it ſhould not be in the Power of one or two 
1. 48 wilful Perſons to oppoſe a publick Good. 1 Ch, c. 48, 
So where there was a Decree for an Incloſure twenty 
Years fince, to which the Husband agreed ; but the 

Wife having an Eſtate within the Manor, and her 
Husband's Agreement not in Strictneſs binding ber, ſhe 

would now / difturb the Incloſure; it being proved, 

6) Bur that ſhe was (c) benefited: by the Incloſure, the Court 
that the Defendant would be benefired by ſuch Incloſure, nor charged that there was any 


Agreement for an Incloſure; on a Demurrer for that Reaſon, the Bill to compel the only 


Freeholder in the Manor to c6nſent to an Inclofure,' was diſmiſt. 1 Ch. Nep. 259. 
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Pax(ms of Equity. 35 
(12.) It being alledged in the Bill, that the Defen- 

dant the ſurviving Partner, carrying on a diſtinct Trade 

for himſelf with the Perſons that were Debtors to the 

joint Tech to oblige them, forbore to call in their 

Debts ; Motion, it was ordered, that an able 

ane d be appointed to ſue for and recover 

thoſe Debts ; unleſs the Defendant ſhould give Security 

to anſwer the Moiety of the Debts, that were ſtanding 

out. Vern. 11 8. ̃ 


M arim Ix. 
equity prevents Pulttplicity of Suits. 


(1 Tou. Bill was inal enter i (a) Fra (ﬆ) A Bill 
cover Aſſets, 'and to have Satisfaction; it e 
was infiſted for the Defendant, that the Plaintiff ought «t this Suitof a 


Creflitor o 


not to have Relief here, having ted e per Remedy at qi ever AL. 
ed of the Cauſe, 


eu ; but the Court being for — 2 


and the ſame being as proper — Court as at Com- becauſe i 


mon Law; decreed, to avoid Circuity of Action, that — 


the Defendant ſhould: come to an Account, and pay — 2 
the Plaintiff his Debt. 2 Ch. Rep. 37. and in a Bill for 1. 1 
the ſame Purpoſe, the Defendant preſſed for a (b) Diſ- we Defen- 
miſſion, becauſe the - Plaintiff had the Effect of bis iy vera; fr 
Suit, wiz, to have a Diſcovery; but per cur. as to Diſ- * — 
miſſion 0 Law, n the 2 hath Diſcovery Le», be 


would con- 
here, fefcheDebe, 

ir, 
ther than Rand out Suit. Hard. 115. (b) Even if there had been no Pra yer for Relief the 
ill ſhould not be diſmiſſed, ene the Plaintiff has the End of dui by the Diſco- 
— 4 as in a Bill to examine Witteſſes bs perpetuam rei Memoriam, t cannot be dif- 
and yot ihe Defendane ought to * bis Penn © , for an Heir at Law ought not to pay 
for bis own cen rene therefore r K move to have be Cofts; which 

is never denied. 


Paris of Equity. 


| kite," when, this Court can determine the Matter, it 
ſhall not be an Handmaid to other Courts, nor beget 
4 Suit to be ended elſewhere, 2 Ch. c. 200. | 
2.) The Obligee in a Bond brought à Bill againſt 
che Heir of the Obligor, to be relieved touching an 
Erto in the Bond, viz; guadragint inſtead of quadringent 
Ar though the Defendant offered to admit the Bond 
to for 400 J. and ſo try it; yet the Court decreed 
an Account of the Profits of the Lands, and Satisfac- 
tion thereout. 2 Ch. c. 225. 
(3.) The Plaintiff and Defendant being Partners in 
Trade, upon {ſettling Accounts they diſſolve the Part- 
nerſhip, = each had his Dividend. But the Defen- 
dant covenanted to ſave the Plaintiff harmleſs from all 
Loſſes and Damages due, or which might be due, or 
brought on, or which might or ſhould happen to the 
Plaintiff in Relarian to His Dividend; the Plaintiff be- 
ing ſued for ſome Cuſtoms unpaid for Goods which 
| belege to the joint Trade, was compelled to pay 60 /. 

and Coſts; and having afterwards received ſome 
Mionies due to the Defendant, but no Way relating to 

the Partnerſhip; and being ſued at Law by the Defen- 
5 Ie th dant for ſuch Monies, his Bill to (a) retain 
— vec ſufficient to pay himſelf for the 60 and Coſts: * 
des Na Was decreed accordingly. 1 Ch. c. 311. | 


100 l. they | 
will e «fin Com bs 
n Vern. 12. — Nr See to be 


(4) 4. directed R to pey do d "TY Sums © ſhould 

To want; c. accordingly received two Sums of Money 
n 2 5 yn others) of B. for which he gave Receipts as 
W dy the Order of 4. A. and C. come to an Account, which 
2 60 being ſtated, they gave mutual Releaſes; but the two 
; "if  Sumsn6t being entered in the Books of A. were not ac- 
1/151. couhted for by C. B. not having received any Allowance 
from 4. for the two Sums, prefers: his Bill againſt C. to 
WJ have the Money paid back; C. confeſſed the Receipts, 
ö Ka . but inſiſted be ought not to pay the Money back, for 
e de oe dy bags. de 
2 Credit 


Sz, * 4 * 3 
17 9 Ne 
* * 


Maxims of Equity. 
Credit of 4. and it was to be preſumed-the Plaintiff had 
an Allowance from 4. he never paying the Defendant 
any Thing but upon the Credit of 4 and the Receipts 


37 


being in Writing and ſo worded. But the Court de- 


creed the Defendant ſhould return the Money, ſor the 
Plaintiff has a fair Claim againſt the Defendant to a- 
void 997 of Suits, for otherwiſe it would only turn 
the Plaintiff on 4. and 4. on the Defendant again in 
Equity to ſet aſide the Releaſe, and to have an Al- 
lowance of thoſe Sums; which Decree was affirmed 
upon an Appeal to the Houſe of Peers. Gb. P. C. 17. 
(J.) There having been two Iſſues directed; the one, 
whether the Lord of the Manor had a Grant of Free 
Warren ; and the other, in Caſe he had a Grant of 
Free Warren, whether there were ſufficient Common left 
for the Tenants : Upon Motion for a new Trial, the 
Lord Chancellor ſaid, theſe Matters wete properly triable 
at Common Law; and he did not ſee what Juriſdic- 
tion the Chancery had of this Cauſe: But it was ur- 
ged, the Bill was brought to prevent Multiplicity of 
Suits, and was in its Nature a Bill of Peace; and a 
new Trial was granted. Ven. 22. | 
(6.) A Bill ing, that one Commoner had re- 
covered one Shilling or other ſmall Damages againſt 
the Plaintiff for oppreſſing the Common, or for uſing 
the Common where he ought not, and therefore that 
the Defendant another Commoner may accept of like 
Damages for what is paſt, to prevent Charges at Law, 
is in the Nature of a Bill of Peace, and proper in this 
Court. Vern. 308. 9 1 | | 
(7.) A Fair having been held Time out of Mind, 
within a Manor ; but the Pickage and Stallage and other 
Profits, belonging to ſeveral Tenants of the Manor, 
who cnt 


veral Acres of 'the Land, whereon the 


Fair was held; the Lords of the Manor, being a Cor- 
gor'& 


| poration, ſurrendered their old Charter, and 
new one, impowering them to hold the Fair any where; 
and for their own Profit, would remove it to another 

* 1. K Place 


ber Vide A 


Maxims of Equity. 
Face, the Soil whereof belonged to them; hereupon 
ſeveral Actions being — K both Sides; a Bill 
was brought by the Tenants to (a) quiet them in the 
Poſlefſion, and to have a perpetual Injunction ; which 

Lord Keeper, is very proper in this Court, being a 
. ſuch Caſe, this Court ought to 
— Multiplicity of Suits. Vern. 266. 


Maxim X. 
Equity regards Length of Time. 


(10 HE Pefendant would avoid an Eftate for 
| want of Livery and Seiſin, but becauſe the 
Plaintiff enjoy d 25 Years, it was decreed he ſhould 
enjoy it quietly. Toth. 5.4. &. C. cited, Vern. 196. where 
{aid after ſuch a Length of Time, this Court will pre- 
ſume Livery. 

(2.) The Plaintiff had 40 Years Poſſeſſion of a Piſ- 
cary ; the Court decreed the Defendants to ſurrender 
and ene their Title to the ſame, though the Sur- 
render made by the Defendants Anceſtors was defective, 
Pencaſe and Trelawny cited, Vern. 196. and after 40 
Years Poſſeſſion of a Copyhold under a Will, there 
appearing no Surrender to the Uſe of ſuch Will, the 
| Court decreed the Want of a Surrender ſhould be ſup- 
plied. Very. 195. S. C. 2 Ch. c. 150. 

(3.) The Plaintiff ſought to have a Conveyance of 
his Father's Eſtate ſet aſide, which was made 20 Years 
ſince, when the Father was 80 Years old, and non com- 
pos Mentis; the Court declared, that after 20 Years, 
936 ir was not proper for this Court, 


8 | to 


Maxims of Equity. 
to examine a non compos Mentis, and diſmiſſed the Bill. 
1 Ch, Rep. 40. LES | 
(4.) The Defendant ſet up an old Mortgage made 
60 Years ago; and no Intereſt appearing to have been 
paid for 40 Years, or any Demand made upon Account 
of the Mortgage; the Court decreed a Vaca to be en- 
tred on the Inrollment of it. 1 Ch. Rep. 105. 
(5.) A Bond of 22 Years old came to the Hands of 
an Executor, and forasmuch as the Obligee, the Te- 
ſtator, lived till about 7 or 8 Years paſt, and never 


demanded any Intereſt ; the Court conceived the Bond 


hath been ſatisfied, and decreed the ſame to be cancel- 
led, and if Judgment entered thereon, the ſame to be 
vacated. 1 Ch, Rep. 78. So a Bond entered into by the 
Plaintiff to ſave the Defendant harmleſs, being 23 
Years old, was decreed to be delivered up to be can- 
celled. 1 Ch, Rep. 88. $o of an antient Statute. 1 Ch. 

- 106, | 

(s.) The Bill was againſt the Executoꝶ of the Pur- 
chaſer of Lands, to have 500 J. Part of the Purchaſe- 
Money paid, which was decreed 33 Years ago to be 
paid for the Uſe of the Plaintiff; the Defendants 
pleaded, that their Teſtator lived in London till about 
10 Years paſt, and the Plaintiff might have had Re- 
medy againſt him; and no Suit having been commen- 
ced againſt him in his Life- time, nor any till now ; 
and the Defendants the Executors having nothing to 
ſhew for the Payment; and all Parties concerned there- 
in being dead ; therefore after all this Time, the De- 
fendants ought not to be charged therewith ; the 
Court held the' Plea good. 2 Ch. Rep. 44. 

Bill of Review to reverſe a Decree made 16 
Years ago ; the Court in Regard the Decree was made 
ſo long ſince, and nothing done againſt the ſame in 
all this Time, would not reverſe it. 1 Ch. Rep. 139. 
S. P. 2 Ch. Rep. 48. 0 

(8.) A Common that has been incloſed for 30 Years, 
ſhall not afterwards be thrown open. Yers. 3 2. * 

9.) A 
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: 
a 
: . 
N O 
4 


(a)Note; This 
could not 
have been 


dant; which Verdict the Plaintiff complained of, al- 


Paxims of - Equity. 8 
(9.0 A Bill was exhibited, ſetting forth, that the 
Defendant, in a Replevin had owed for a Rent- 


charge, and Iſſue was taken thereupon, upon the Sei- 
ſin of the Grantor; and it was found for the Defen- 


ledging that the Rent pretended to be granted, had not 

paid in 30 Years, and other Circumſtances to 
2 52:8 Wt her 
there ſhould be a nen () Trial. 2 Vemr. 351. 


tried ogain at Wa ny the Verdict in be 0 is conclufive. 2 Vene. 352. 


1 


| (fed; the. 
| for 200 l. leſs than they were worth to be fold: 


miſſed the 


(auoh) The Teſtator deviſed his Lands to his Execu- 


Condition that if any of his Name would 
pur them for his own Uſe, then, his Will was, 
that his Executors ſhould ſell the ſame to him for 200 J. 
leſs, than the reaſonable Value thereof ; the Executors 
enjoyed the Lands for 10 Years, and one d ws, the 
Survivor levied a Fine of the whole, and 5 

25 Years after the Teſtator's D 
brought his Bill to have a Conveyance of the — * 


the Court conceived, ' that the Plaintiff's e Bil being. 

brought ſo long after the Teſtator's Death, what was 
mild the Bll was unreaſonable, W 

Vers. 1 75 3 | | 
n | * 2 


20 (I o ve 
nn 


A: n af tion to be taken. 


Equity will not b tutker z a double aue, . 


6.) FREE Grandfather deviſed Lands to his Son, 

to pay ten pounds per Ann. to the \Son's 
three Nayphters the Father gives 200 J. in (a) Mare (©), Bot if 
riage with one; — reed the ten Pounds per Ann. ſhould bound to pay 


L 
be included in the. 200 L. Toth 78. | 7 bis Son and 
. " difin- 
herite him, but makes. er Proviſion for. him, the ſhall not Us ineladed in that 


| Proviſion ; As Legacies o $504, and 1004. being deviſed t io the Son and Heir, the Father re- 
ceived them; and after the Father entred into « Bond to leave the Son 60001 at his Death, 
but by his Will difinbericed lum ; although it was inſiſted, that all the Son's Demands muſt 
naturally be intended to be included-in this Bond; yer ser Cur", I will do all I can to help 
an Heir that is diſinherited; and the Executor ſhall be allowed no more than what he can 
prove to have been actually mw thwards 8 Adio of the Wels, 180 9 n. as in Part 


1 f d 1 14 


4 


* 2954 be can before Ware became WE *a 
' a Truſtee, in a Bond of 3090.1. to acknowledge a Sta- 
tute within ſix Months 5 his Marriage, defeazanced. 
that if he did not within a convenient Time after his 
Marriage, convey Lands of 500 ,. per Ann. for the Wife's _ 
Jointure, then he ſhould leave her 1000 ll at his Death: 
He by Will deviſed to her Lands in Fee, worth 32 L. per 
Ann. The Court decreed this to be in (b) Lieu of ber @) he 
Jointure, and that the Bond ſhould be delivered up and N Nest abe 
cancelled. 1 Ch. Rep. 45. So the Husband artided be. Week 
fore Marriage to ſettle 1000 per Ann. on his intended g= 
Wife for her Jointure. He makes a Settlement in Pur- of tho 
Hons of the Articles; but the Conveyance” being ill Ar 
e 8 of the Lands thereby intended to paſs; Pu! * Opt 

not pals. He afterwards made a OL Settle» e rl 
M | ment bur Con 


— it to be a SarisfaQion ; which implies, that if the a had been ſfficient, A, 
would have decreed otherwiſe, 1 C. Rep. 47 


b 


ment upon fe ent. heat ood tor 

Ann. if 4 * a Bill to have the Deſect of her 

Jointure ” led, the ſubſequent Settlement ſhall be 
(a) Bot taken as a ) based, 2 C. c. 68. | 


here the 
— the Latids with « Rebe thirge for le Jointure of the Wiſe, 


Husband on the Marriage 
EONS _ 0 — to * wy 1 Heir pray d that La . * IX — 
Wife, t bear ole Proportion Rent · charge. r rantee the 
9 — may diatein is all or any Part als Land for der Rear, and thr ls no 
Reaſon to bridge her Remedy in Equity ; « in 

nefit by this Deviſe, and he has not declered 
charge; F Vern. 347. 


the Husband certainly intended her ſome Be- 
ſhould be j 


d in Part of the Rem - 


(0 Sr . . B. bavin 2 Son and two Daug ghters by 
| 82 Venter, upon is {ſecond Marriage Kalte the 
a 141 in Fires ape upon his Wife, and After ! in Caſe of 
.. . , their having Iſſue Female, to raiſe 3000 / for ſuch 
_ _- Tue, And having one Daughter by duch {ſecond Mar- 

rings, "hs the Reve of the ſettled Lands, 


9000 l. for 
ſhould 715 
that if the Heir 


have the Eſtate. It was decreed, 
id the 9000 J. the ng 
be diſcharged ; the 


Settlement 1 Will 
cumulative Security, e 
, ſecond Marriage was to have but (b) one 3000 


a Man 


z Ie © 
rigs es would not double their Portions, unleſs a 
0 that he (c) intended it fo. 2 Vemr, 347; & C. 

* "hf 


299 erent 205. 2 <6 OI *ill Paymeo 

to have « third Part of the Profits of the Lands deviſed. 2 Venter. 34). e) The 

ch hare 020-00 Iaventhes of the Father 16. make. « doubly Tyrticn the Daughter ; 

1 ought to have but one 3000 J. 2 Ch. Rep. 165. and in «ll thaſs Caſes of Be- 

Tod by A WU gave bar gout. and afecr making bi Jacle owed his Niece 300 L by Bond, 
J. 


rr ber 300 L. and after making his Will, borrowed 1001. more of ber; 
ale that it was the Rule 3 that where the Debtor gives his Debtcs 
Le prone tha the Dave it hall go in 


: Finn , 


wann of Equity. 


be is kind ; otherwiſe where the 
; yet per Lord Chancaller, it may be as good 
if he intended to be both; if any — wal bo 
as for ſo much ir is not « Gift ; 
ity; and there being A 2 
iece, than his other two Nieces, to whoth he had gi 
Will, the whole 300 l. over and above the Debt . 
that a Legacy ſhall not be taken as « Satisſactien of « Debt 
he nor to RL ol from diſpoſing of his own as he pl : 
a Legacy, wo cannot contradiQ him and ſay — T2 


the 2 of the Will, there is no Pretence to make a t 
tar, $6 if « — re. it was nber e 


cx wp wo g0 if the 
ing ds, was of a different Nature, as Land, it ſhould nor go in Satiafactioti of the 
Breach he ima Say be « Loſer, whereas 


Money. So if a Legacy be u r y the 
ate 


ag te hee y_ Andy 6, — o an Fre 
2706 2m a perſona ate, was to an Rxecutrix, 
. purchaſe Lands to the Uſe on, hay 2 3 n Scullamere 
Sho ur Lands to the Value of $300 bac it d appear, 42 1 

ruſt- Money : The ovly Proof that was made, Ie Book 2 * 
rok. of the eos Money, and it did not that this Purchaſe was 
Part of the Truſt-Money. She deviſed theſe La to Sir in Fee, 2 
.— ſeveral Legacies ng the 42 — for whith there would not be 29 FAY x; i 


viſe of the Lands, ſbobl Satisfaction 
E ET r 481 


Truft- Money, 80 that = NN 7 is, _— wen « Truſtee, being 
out the Truſt-Money in purebaſes Lands, bur does not des 
be in Purſuance e — — to rhe Ce 2 and af 
gives alſo many Legacies, which, if ths bo not coo a SatsfaQtion, can 

whether in Conſcience, to make the Will confiſtent, and every _ of it fariclied, « 5 
not to be conftrued to be « Satisfaction; and fince it canner be 182 that ſh 
of her Death, intended io amuſe rho Logatocs with vain Hopes 

ek could rode up thi Der i 9 be ae 4 clue 

dearved it to boa 92 


(% By Articles made ci the Maridige of the Plains 
tiff, her Father was to pay $01. as her Portion, and 
the intended Husband was to have made a Settlement; 
the Husband died Inteſtate, before the Pottion- paid, 
or the Settlement made: She takes out Adminiſtration 
to her Husband, and thereby becomes entitled to the 
501, and now brings her Bill againſt the Heir of her 
Husband, to have her Jointure according to the Mar- 
riage-Articles; per Cur. the Plaintiff ſhall not have the | 
Money a8 Adminiſtratriz, and alſo the Jointure too, 4 2 
which was to be made in Conſideration of the Money, | 
and in Expectation that the Husband ſhould have re- 


1 
Z7 


1 55 
SS 


3 


ceived it; and therefore (a) diſmiſſed the Bill. with See, 
Coſts. Vern. 463. — 


1 * 
tirled to theſe two Demands in diftiva Wer queiries; and Fly the Cala of Fain tha F arvis ;. the 
Husband of the Defendant being ſaiſod nd, fold it to che Plaiorif; the Ple latiff 
contracted with F. &. to ſell him che Load nd for 1200. and entered into a Statute, to convey 
the Land free from Incunbrances, and to deliver Pofſtfhon ; or in Defavlt thereof, to repay 
the 12001. the Husband dies, and the Defendant fer up « Settlement, whereby her Husband 
was but Tenant in Tail, and the was to have the Land ns ber Jen, and fo erifled ho 

0 


__ ' Warans of Equiry. 


| Etats, from . G. who afterwards died, and made the Defendant his Excevtrix, whereby 


ſhe became intitled to the 1200. the Plaintitf inſiſted, that it was a Caſe of great Extre- 

chat the Defendant hould bave the Lend, and the 1200 l. too; but per Gr there is 

10 We, tir in chat Objection, for ſhe has an Eftare-for Life in the Land by the Settlement, 

| and ihe has the os ng pres gry * r * 
W. A 6 nein da 
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one's we ext ſuffers! not n to be taken 
pe a Penalty oz Torkeiture, n Com- 


e dbenſation can be made. 
| Nic e @ Fit - Copyholder * Liſe by cutting Timber for- 
mT” feited his Eſtate; the Lord entred, and ad- 
mitted the Defendant who had a Verdict at Law ; the 
Copyholder exhibited his Bill to be relieved againſt the 
Forfeiture, offering, if it ſhould appear to be Waſte, 

| to make Satisfaction: Upon an Iſſue directed to try, 
(a) For in whether" it wat te (a) Intention in cutting the Tim- 
Cale of. ber to do Waſte ; it being found for the Plaintiff; it was 
. — decreed, he ſhould be 0 relieved, and the Deſendant 


red, they to deliver Poſſeſſion, and 2 account c for wy ** arr 


m_ Vide 1 Ch. 6.95, 017 77 


5 Vide Toth. 3. Wert hr jdt ors ax Pn opt 
C | 


11029 51 4 conveys Lands to B. Vc. and their Heirs, 
n Truſt that if C. the Son of 4. within fix Months 
ter the Death of 4. ſhould ſecure to. Truſtees 500-1. 
| 2 the younger Children of C. then after ſuch Securi- 
ty given, to convey.to C. and his Heirs; and until the 
Time for giving ſuch Security, in Truſt for the eldeſt 
Son of C. and in Default of ſuch Security, to TROY 


5 


| at Law; yer ir appears by this and * 


Maxima of equity. 45 
to ſuch eldeſt Son and his Heirs; If C. dies before any 
— 1 given, yet this Condition: (a) precedent C Cha- 
bo Nature of a Penalty, the Intent 2 che ets” 
—— rded, which was to ſecure 500 L to Courrrelie- 
ny aldren. 1 Ch. c. 89. 8 4 


by Lord Chancellor, or R e and that 
the Court will never veſt an Eftate, where b by go reaſon of « Condition precedent, it will not veſt 
A 


tions where Compenſation can 


\ The Father ſeiſed in Fes deviſed the Lands to 
his Go. ghter and her Heirs; and his Mind is, that (b) Pn my Foe 
if bis Sen pay to her 50 U then his Son (e) ſhall tare pt 
the Land; the Money was not paid at the Day ; the ng the 
Daughter ſold the Lands; it was decreed againſt" the Etro D 
Vendee ; the Son paying the Money; for the Court the Cour 


lieved. 
rogk it but ze in Nature of 'a Security. 2 Ch. c. 1. (2) The Fee- | 

mple was 
decreed him; bu ure is ide the ; for if be bad performed the Condi- 
tion, Irn bots ſoo an Rüben for Li — there is no Reaſon, that his Failure 


ye him a greater Eftate in Equity, 4 the Will in Writing gives him on Per- 
er the Condition, by th err Words of thy Will £6 


(a.) It was provided by che Ads I hk in 
Caſe, the Husband did not, within two Years after the 
Marriage, ſettle ſuch a Jointure on the Wife, as by the 
Articles was agreed to be ſettled ; that then the Huſ- 
band. ſhould — have Intereſt paid him during his 
Liſe for the Wi 's Portion; the Wie died within the 
two Years, he not having . * 
8 to ſettle. 


fr 


Bill was (d) difinift; and Colonel Cheek's Caſe was f gin. 
N 1 8 8 the 


3 have ſectled « 
, and (2 thc if ho ha ire, if ſo, then it is . 
12 * 1 — 


46 Payims of Equity. 
d eee ec 3 "who by Articles made on his Marriage Was to - 
wh . Have 4600 L Portion” with his Wife; 1500 L down in 
F ad "Hind ind 2500 l. more, if he made a Settlement 
gs Within the Space of three Tears; it happened that his 
| e — Lady died within two Months after the Marriage, he 
not haying in that Time made ſuch Settlement, as by 
5 the Marriage-Articles he was obli to have made; 
3 and he in that Caſe exhibited a B- * 


5 760 The F Jn 63,69 a bis) ded a bi 
.) The Father by Will ave 1 ece to 
274 Daughters i in Caſe they ſhoull releaſe to his 122 their 


Right to certain FLEA one of the Daughters died 
| before the gave, ſuch Releaſe,, and therefore the the 


$4 4 
a7 22s 76 
+» | .., refuted to 


pay the Portions 3. the Daughters exhibit 
een Bill to be relieved, and were diſmiſſed by Lor 
chan er Nottinghan ; but upon a Bill of 3 — tho 
on $4 +1 ii was argued- that this being a Condition prec, 


and being not performed, there could be no Relief; ye 
Lord Keeper North inclined to over-rule the Demur- 
rer; and ſaid that in all Caſes, where the Matter lies 
in Compenſation, be the Condition precedem or ſubſe- 
quent, be thought there ought to be Relief. Vern. 222. 
(G.) A Man deviſed Lands to J. & upon Condition 
to pay 20000 f to his Heir at Law, viz, 1000 L 
Ann. for the firſt ſixteen Tears, and 26001. per 
_ after” till the whole ſhould be paid. The Heir entred 
for Non. payment of one of 'the roof. per An J. & 
4 brought his Bill and was e the Court declaring, 
(s) Ard «© that wherever they can groe (a) Satisfaction, or Compenſa- . 
— ton Jr the Dec J. oi, h an d. 722 


of 7 enen 16. 117 * NA 
ou : F 


6 | nnr. 
185 Woman, provided ſhe marries not without the Con- 
. ſent of A. and that if ſhe marries without his Conſent, 
— 100k Abr n 


0 x 


Marims of Equity. 


ed to the Plaintiff and his Sons to ceaſe, 


Revocat ion to the Uncle; provided, that if the Plaintii 
married without Conſent of the Uncle during his Life, 
and after his Death, of A. B. Oc. then the Uſes limit- 


S 

ment 

yn Caſe of 
and Per- 

* this is 

not like the 


there may. - 


2 


tion ma 


by Fax gebt 
at another 


| Pa with. 
and then to : of eo 


the LUſe of the Defendant. He married without Con. and por Lord 
ſent having no Notice of the Conveyance or Proviſo; Ke | 


But his Uncle (who knew not of the Marriage) enter- 


there was a 


Forfeiture in 


tained bim-kindly; and gave Legacies to him by his that Cats, 
Will, and die!; che) Defendant diſturbed the | Plaintiff eres 


becauſe of the Forfeiture, who brought his Bill! to he 
relieved ; hut he was diſmiſt to Law. 2 Ch. c 109. 80 
Vears; and 


* 
= 4 * * 63 . + * | 1 & " f if 
"th sun 205-10 5 ibi TOR TD. 211 02:08 


C deviſed his Lands to Truſtees for 


— en 


* 
" * 


with Daninges, Vers. $4. and though it may 


Note, w 


ts be made; which makes the Diference. 1. 


r is . 
ſs of clonal » Jpch- a Prei would be void by the 
d Sie] 7 25 4 — 80 it . to be in 


> h 338: and por Lord awer, the Reaſon of the Fubſeiture wer, becky 


re Op, oo ik Cate) ca 


without Con- 


ſent, was a 


Thing of that 
Nature, that 
no after Sa- 
tisfaFion 
could be 
made for it. 
ſe the Non- 


pot be compenſated 

| penfation for ſuch 

Marriags whany Fooins, — de made, where there is no Limits tion over, any more than 
re t % yet 


re there is no Limitation over, there js no Perſon to whom tho 
ed, that as in 
Civil Law, becauſe it is a 
Caſe of Deviſe at Law of 


Maxim 
I - and tho; it was ſaid by He C. B. that if the: Queſtion were of a Legacy 
= 1 pol. opt oox deal of Reaſon bo queſtion the Validity of it, becauſe ſn thoſe Courts 


ee are. handled, it would have heed: yoid. But thi 
Meg. 308. yet it appears, that ſuch a Provilg annexed. to & | 
void in a Court of Equity. Vein. 0 (e) Whit ia ſufficient 


19117131 


5 


acy, 


is of - Lands, Devi 
ye Go * a 
Ae 13. „ 


j Thy 


Maxims of equity. 
if within the three Years there happened a Marriage 
between the Lord G. and Mrs. W. who was his Heir 
gat Law; then to Mrs. W. for Life, Remainder to her 
flrſt Son, Ce. but if the Marriage did not happen, 
ſtthen to the Lord F in Tail; Lord G. would not 
tze Lady, but married another” Perſon, and after the 
Lady married the Plaintiff, who was urged to be a Per- 
ſion equal in all Circumſtances to the Lord O. and they 
:. -- . Exhibited their Bill to have the Lands, for that it 4 * 
1 7 f , not to be in the Power of the Lord G. to deprive the 
lady of che Lands, by his not marrying Her; and 
(ﬆ) ThisDe- the rather becauſe there was no (a) Default in her; 
e in che But the Court of Chancery would not grant Relief in 
Houſe bet this Caſe; though the Condition was anſwered to what 
noReaſon is the Lady was capable of doing; for that the Condition 
Sk. "Bur Was | precedent, and though Chancery | relieves Non- 
. erformance, it is only upon à Forfeiture for which 


rence be uity can have a Valuation made, any "give" a Com. 


S, tion. 1 Kilt. 231. Ty le banani 
that x 6 
r of dicbediihes; N N 


— 


- obedience in the Lady, nor any Manner of Default in her; 
— as this was a 8 great Conſideration in the Court 'of goa not to relievo in 
ſe, ſo it might bo the ſame Conſideration in the Houſe of Peers to relieve 1 and 


«Ch. Ro 2 — the Son ty. ee of Lands upon en for his Mizhobs: 


dan, 1454 114 to SOS 287 (7 7 a1] 108 


(0 Alles deviſed ö ech ot this Daughters 20000 L 
provided, that if they or either af them married be- 

W's .. . fore the Age of 16. or that if the were wi 
_ 2 out the Cotiſent of ſuch Perſons, then they fhoud 
| loſe 10000 L of the Portion, and that 10080 ſhud 
9.0 co his other Children; one of the Daughters mar- 
$36 gi _ ried under the Age of 16. but with the Conſent. of all 
a ... the Parties, it was, urged, that it being Wick Cotiſent, 
„ W might be at any Age; but my Lord Nerper was of 
* ” 1 that both Parts muſt be oblerved. 2 Vent. 395; 
bs ved (L.) The Teſtator deviſed. his Eſtate. to.the Defen- 
. . 0 I in Truſt for, the Uſe and Benefit of the Plaintiff 
[er bot declared his Will to be, that the Plaintiff ſhould 
2140. "gun mY Deniſe, unleſs the: Plaintiff's 
5 Father 


1 e 8 

the Eſtate, ſettled 
in Default ther 
[FF N [7984 : 8 e Pf intiff, bine 
the Payment of Debrs ; it was admitted and fo adjudg- 7 vi 
Eſtate Was executed in the where go 


was ſecured 
Uſes, and conſequently that vy Leaſe to 
the Court declared, j cats the” 


in the Liking of 
1 488 
and . 
. ; and ſon as * 
Maſter. to examine the Value of tl! nowi- 


nate, and ſor 


the Amount at: the Debts, Want of ſuch 


| 31 * : Nominati 
charged with, and to report to for 4. d 
| a ſhe marries 
without the 
Conſent of 


r.afrer. 
+48 —— : P » 3 7 ;+ d 


ſe octher- - 
ſe than for 


0 r Benefir. 


r, this 


where a 

he Feme Co- 
verr, havi 

Power b 

Will ro 

viſe Lands, 

deviſed them 


and he refuſes; 
though a Con- 


* is general 


and her Husband, or to the Survivor af them; the Wiſe died, and the Dangheer married with- 
out the Conſent or Privity of her Father, and after ho bad forbidden her o marry on Forfei- 
ture of his Bleſſing ; the Court deereed the Money to the Farher, d): Tho' by the Will 
he was Tenant for Life, but by the Condition he was to have a greater Eſtate; yet tho Court 
conceived that was well Fern. $3. Vide Mas. 13-6 & (e) As by the former Caſes it 
appears, Ye Sopot on by ge in Conditions precedent,” if Compenſation can be made; 
S0 by this it appears, thar Relief cannot be given open againſt Condjron ſubſequent, if 
a cannot be made. that the DifinGiops taken bete itions precedent 
eee as to Relief den {o bs crifling ; and the Dillipttion i Nin, where Ce. 
tim can or cannot be made. 2 991 Vay | 


wah ESI 


7 ” 


—_ br e, 
(i100 A Man deviſed his Lands called &. to his younger 
gon, and declared, that if be ſhould be any way hin- 
dred of enjoying them, then in Lieu thereof he ſhould 
bave all the Lands at B. A Moiety of the Lands called 
II were evicted from the Deviſee, who thereupon in- 
"I ſiſted to have the whole Lands at B. But the Court de- 
CTreed, that he ſhould have as much of the Lands at B. 
ds were equal in Value to thoſe evicted; for it was a 

Condition that lay in Compenſation. Vern. 270. 
' _, © *(11.) The Mother limited the Lands to John her 
younger Son, he paying unto Katharine her Daughter 


2 44 
Ba) * 


11200 J within fix Months after the Eſtate ſhould fall 
into Poſſeſſion; provided, that if Thomas the elder Son 
died without Iſſue, ſo as his Eftate ſhould come to Jobs, 
then if John did not pay Katharine 1 500 J within fix 
Months, the Lands ſhould go to Katharine and her 
Heirs ; Thomas died without Iſſue, whereby his Eftate 
| deſcended to abn. Joby would not pay the 15007. 
for the Lands were not worth the Money ; Katharine 
dying, the Queſtion was between her Heir-and Admi- 
niſtrator, who ſhould have the Lands; it was inſiſted 
for the Adminiſtrator, that this was only in Nature of 
a Security for Money, and that conſequently he be- 
came entituled to the Money : But it was decreed for 
the Heir ; the Court declaring, that to make this a 
redeemable Eſtate, would be to deſtroy the known 
(s) Though Difference in the Law, between a Condition (a) and 
this is the Ox | 
Reaſon gi- a Limitation over. Vern. 402, 430. 
ven 1n N ö 
— rock 152 _ Party who — — perform it, T but ſubmi 
to the Forfeiture; therefore Qyer. if Foby was willing to pay the Money, whether 
miniſtrator would not be decreed to the Money? And if fo, then it is the making 
making Compenſation, that makes the Difference berween the Heir and Adminiſtrator, and not 
the Limitation over. | F 


(12.) A Creditor having agreed with his Debtor, to 
take a Sum of Money leſs than his Debt, ſo as it was 
paid preciſely by ſuch a Day; he fails of Payment, 
and now brings his Bill, ſuggeſting ſome equitable Ex- 
cules why he did not pay preciſely at the Day; and 
Bots \ that 


that he tendred the:Money within a Day or two after- 
wards; the Court diſmiſſed the Bill, as containing no (a) E ede 
Buys eee 


210. — 2 
| 1.4 1 R ; D4P INF ie of W__ men t 

credi tot ſoftained 1 not to be known. ) And'fo in all Caſes where 

the Agreement is valuntary, the Condition ſhall be dingfing, it pot firiftly performed: As 


where the Mortgagee by Will remitted Part of the Mort e the Neſt be paid 
within three eat; tbe Mortgagor filing 0 pay, loft che: Benefit of the Bequeſt. 1 Cb. 6. 52- 
So the Father made a _ tary Settlement on the eldeſt Son, with a Previſe, that if he did 
not pay to his younger Brother G00 T at his Age of 21, then the Eftar& of the eldeſt Son, both 
in Law and Equity, ſhould ceaſe; the Money not being paid; the Father granted away tho 
Estate; the Son was not "relieved; in Regard the Conveyance way purely — 4 
e had Rafioiiiens warn bit „ he t t fit. 
Ven. 456. t where the Agreement is not meerly voluntary, it 13 doubtful, whether Bquicy 
will not relieve ; as an ment de takq a lefler Sum from » Debtor, provided he paid it at 
ſuch a Day ; but another became bound with him; here was a Bettering the ity, which 
was Part of the Confideration of the Agreement. 1 Obs 110. e e 


(z.) If 4 gives a Bond of 20 J. to B. a Fihmong · 

er, to behave himſelf ciyilly and not diſparage the 
Trade of B. and after A. asks a Cuſtomer of B. whilſt 
cheapning a Parcel of Flounders, why be would buß 

of B. and told him thoſe Fiſh ſtunk; ſo that g;. loſt 
Cuſtomer; and thereupon B. {ues his Bond and gets a 
Verdict at Law, A. not be relieved in Equity, (c) (c) There & 
for there is no Way to aſcertain the Damages. '1 Ch. c. 184. fon given ; 
Witch from he e Keaton 5 for the e ther this es et oe bo Ed; 
in Caſe of a Bond of 100. or the like; and it is a common Caſe, io give Relief again the 


Hd Damages io © eee * Ten e 


(14.) The. Plaintiff being employed by the Eaf- 
India Company, as their chief Agent in India, cove- 
nanted that he would not trade for himſelf or any o- 
ther in ſeveral Commodities; or in ſuch Caſe to pay a 
Penalty of ſo much per Pound, which Sums were ſome 
four, ſome five, ſome ſeven Times the Value of the 
Commodities. But having bought ſuch Commodities 
for himſelf in India to his own Uſe, the Company 
brought Debt for 26000 l. to which Sum the Penalties 
amounted ; and the Plaintiff brought his Bill to be re- 
lieved, and though he proved that it was for the Bene- 
fit of the Company, that he ſo traded, for he bought 


. 
* he 


* . N * 
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52 
none, but RN dre 1 bad Mirkets 
price, and that if he had ub provided ſuch Goads;:the 
cook: 01 Company. could hot have bei ſupplied; and altho' he 


„ 


bad given Notice to the Company of the Want, and 
3 oy be FAN with poor Artificezs,..yho could not ſtay, but 
- »» muſt hae Advance "beforehand; or "elſe they would 
not wort at all, 5 but moſt robably- would have been 
26" * dealt. with by the Durch to the Los of the Company; 
3 38 though: 1 1 Was proved, chat ſuch Dealings was ne- 
1 . for the gupply and Benefit of the yds 

Lag en 1 be Bill was (a) diſmiſt. (0) 2 Ch. 6. 198. 


yg Book, Bill was diſmiſſed, But it 4 be obſerved; tat 'no 'Compeiſeation cold bot, 
ue it was impoſſible to aſcertain what Damages 2 ariſe to the Company by ſuch tradi 
— yo it _ give _ 2 (b) Nay it is doubtful, whether 5 
wou the Pay c pra where, the.Com ſued one 
922 chief F 2 . ee ta — 177 enalty of five, fix 1 ſeven Times 
the Value of the Commodities; upon d Defendant was ordered to anſwer ans, 
though ir was « Penalty, 2 Che 7. 219. 1 70 5 7 5 Equity will not enable a Man o re- 
cover a Penalty z und = Bil} is brobght for Performance of « Thing) for which a Penalty i 
— 1 — at * ger d or the al Apis one the if raged |» by Jae ware. N 


fit of — el of Demurrer, Veen 2 Cb. c. 24m. Die 
a Widow 


we 


very of t — ns Gu demurfed, ed fo, the that e in Narr Wa TS. enalty who 1 ay 

„ iy will 4s 754-5» penn} than the Petal 

adam: rider : 1 5 771 en. 4 | 1 
* 32 fi 


. % If a Ded ef Truſt is created for Pp at of 
Ae be Creditors'as'come in within a Year; a (0) Oredi 
F tor Will not be excluded, EE not come in 


Sa till after the Near, Von. 260, 319. 


them, are generally relieved in 
* — 5 ies of” che Leſor yt 


J 


; as if - "MEND E 


Leſſee r his Executors ſell it 
ah waa Equity will er keine 41%. 
$75 ww nt 10996. ie f 78 8 en pig 
ae 18111 * 100 2581 100 aca 301 16117 ho*rip 4 
4 i —"_— n 1 f & 
65 (aq „e. (42137 140 6 S370 £3 ) le : 
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ett Hat ot Win 551713 Hof rl ni Fo 
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1 N axim XIII. E 
| * 21s \ 110 411 4 — — 
equty regatds not the ag e. bye 
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(1 91 I Gy r ge the her of (9 fy 2 5 


ments. in (b) Specie; as Equity looks upon be 
Ale for a Purchaſe of Lands, equal to a Convey- — 1 


ance; for if the Purchaſer ieth before the Convey- Equity Wil 
ance executed, and deviſeth the Lands they pass N 


ge 1:Ch. c. 39. 80 where the Husband, when £2 0 


alſo if it 
Ss 16 the Trey of Marriage, offered to ſektle ente 
CE LEOT A Ie en Jes 9 


whats the Plaintiff / Dich Py Holt the Delidalit for the Par 9 5 of 2 - i 
but the Defendaor apprevending, and dcing_ informed: l. f Plaingifl xelbe: Time" of the 


ment, that th J. S. and under ſuch. aA nfian' fold the 
mewhat cheaper; * not decree Har ſorma 3 —4 
227. 80 where, a Purchaſe was had bis Nee, extrays "oO Erie from of « | Renwwin 
der in Tail after the Death of his A an being a I; or farther: A 


rance, the Bill was to have him t is Specie, and tc to lev 

Fine x The i ſame Lord” pin aero ble not nor End. Purchaſe / 1d ey r Fraud, yet 1 

"a decrees Performance of the Coy „Dat he would = Sort countenance 
& PraQtice of purehaſin os from Het 10 . Ver. 167% 1. het Equity wems nee 


much to regard the Cen 2 A ts are entred; ay the Teſtator ſei 
ih Tail of Freehold Lands, and in Fee * grate ads, P the de Copyhold yhold Lands to th 
Defendant, Who was 'entitled to the ode; and deviſed he 
d Lands to the Plaintiff, 27 8 * bad; been a Recovery 
fered by the Teftacor, agreed without an 1 e or x Conſideration with the Plain- 
riff, that ech of them d enjoy the reſpeſtive — tothe Will: But * 


covering after, that there had been no Recovery ught bis A recover t 
Freeho Lands: Bur the Bale brought his LE i chad the . «bg which — 


to a n 1 fb 5 4 E the * de N up. 2 2 his — 


1 mund Lande de N | Leeres that the ſhould , recover” her Do 
hf hte — the wh er rage fort of the 21 ſhould be ne her 2 
* voluntary, under 


7 14 . 16. " that a 
1 Heir; becauſe the 
— bas 555 vity with either of them, an —— the Law ſhall prevail; but 


where there is on! r Convey nee, . t ſhall not 
be executed again ir, Tho . Bair e öde e b, 


and the Notes here) t bh dy the foregoing, Caſe A ars, 1 je voluntary Bond, de 
1 7 —— of the 1 1 by Law are etitit & KM og ee. 
) The Plaintiff a ome res of t xei e / 
nanted to fave him harmleſs, and to tand in RN . to ty r 
The Plaintiff being ſacd- by tho King, n have a 9 the C 
nant in Specie. And although it was infifte that the . m cover 3.2 at! 
Lay, yet it was that the Defendant, ſhould bis else and di K 


to a Maſter, that us ten as any Breach 1 — — — t it Specially,” that 
the Court, if Occaſion Occaſion ſhould be, might direct a Trial in a Quant” — e by 


Partms of. nd 


5001. per Ann. Jointure ; and after the Marriage, took 
Notice that the Jointure ſettled was not ſo much, and 
* talked of making it up ſo much; although there was 
(a) For , no (a) Covenant; o eng proved 1 he 


Covenant is 


bur an Evi- bound himſelf to make a Jomture of 4 N yet 
Agreemenr; the (b) Heir was decreed to make it u So 
 andeher- Where the Husban coveflantelt chat the 5 ſett! 
beany other on the Wife for ber Jointrite were 4001 For Annum, 
which prove, Whereas there were but 35041. the Court decreed the 


54 


2100 Heir to perform the 3 in Spetie. (c) Vern. 277. 
Ger So where the Father by ed to give 1500 /. 


Heir basnor with his Dauglrer in IA e out of his 
=D a bor. l. ands at C, Upon a Bill by the Husband for the Money, 
hin Although it was inſiſted; chat the Plaintiff had good 
. Remedy at Law, yet it was anſwered, that he was 
Ws” proper in Equity, to charge the Lands, by Virtue of 
, Of \be. the Agreement; which was ſo decreed. Vern. 201. 80 
— — he where a Woman promiſed the Plaintiff, who. pretended 
to be1eftina- 2 Title, and threatned to evict ter; chat if he died 
ent ie without Iſſue ſhe would either give him 500 / or leave 
Tins of de him the Lands; ſhe married; and dying without Iſſue, 
— 7 — pas, deviſed the Lands to her Husband; the Court decreed 
the proſen: the Agreement to be executed; although i it was inſiſt· 
— ed, that a Remainder after-an Eſlate-Tall : is ſo remote, 
8 that ſuch am Agreement ſhould never be executed in 
28... Equity; for if "the Wife na by Deed ſettled it ſo in 
ber Life-time, ſhe might bye Recovery have dockt iz 
 _ Remainder. Ven. 48. 80 21 upon the Marriag 

of his Brother, executed 4 Writing by. which Ka 225 . 
maiiſed, chat if the Wife be worth We then if 4; Hes 
* without, Iſſue, be will give his Lands to his Brother 

| 25 and His Heirs; and for the true Performance thereof, 
bye Tens binds" himſelf and his Heirs: And the Wife is worth 
160 and 4, afterwards marries; and ſettles the Lands 
i Jointure. his Wife, and dies without Iſſue, 
Ader thou h the Tamicarion was to take Effect after the 
ear nn Be L »of A. without Iſſue, and ſo if ſuch. Settle- 
dener chan a metit had been made in the Life 1 LY had bern (d) 


Conveyance - 79 * mo7 
at Law: + ans * 


” 
ho wi LL a! 11 


„ 5 ö - 4 
7 0 — 


"$5 


Paitinis bf -Etatty; 
ſubje& fo be defeated; yet becauſe it was proved, the 
Marriage was had in Expectation of Ne ira, 
of this Agreement, the Lands were decreed, to the 
% Op et By 
(2:) Defecti of Circumſtances 0 cpp are; (s) Eves 
uently d in Equity; as in Caſe of a Defe Deeds are. 
8 and — 11 ſells Lands in two oY — - i 
r Money and maketh Livery in ole only, he ſhall d. miſtaking 
bb totnpelled in Cotiſcience to Gran the E of 4 — — 
for the — 2 faile 


. pion? e ity will decree the 0 ) Heir to. make = Mit 


Livery and 5 2 0 92 * iſe of 4 De- Name 1 
fect of 4 Surrender of a Kan: 5a As where the — 
Plaintiff contracted for the Purchaſe of a Copyhold Lord cs 
Eftate, aud the Purchaſe- Mone 4 but the Vendor pos a 
died before à Surrender cotild be had; his Heir was fac Ces i 
decreed to Surrender. 2 Ch. Reg. 218. 80 where the 8388 
Surrender was our of Coũrt, 26d the Purchaſer. died 3 Miſnomer of ' 
defore Ndmittatiee, aud device” all Kis Copyholds to tor Ko ' 
7 &. the Sone dechared' it Was clear, the Cop IN Will 7. 
comtracted for paſſe by the Will. 1 Cb. +. 80 word wes 
whers there et fo io er at all to {Ma bee 2 
x Ch. c. 70. 80 white the Surrender wäs but into the 6 ork 


Hands of . Fri op 2 Vita. 132, — 2 — 


A os 28. „ 


So tho Defeet of "the Truſtees 

be ſupplied in 8 where's EY ee n . of 8 
Shares of es River C vey'd the ſame Pondrafore 

to Truſtees to the Uſe of hi = bet and after- paint « Bond 


a 1. wards Where the 


is 199 Arn ity. 2 15 So where the Words ( 2 
leſt ont of e D 9922 IX — . ab wo I 
18537 and the —_— decreed, ro enjoy, «3 if -thoſe — ba bool — 
Nes 4 Bo where 4. bad a Term for Years, and ordered a Seri voner to make 
© thereof to B. rendring Rent, and che Serivener grints the entire Term rend tin 
— Pr Bey ng id Edaley for the Root ; for if the Aſſuranes is bad, and ye 
there is Remedy j jo Equity, > what Purpoſe is the Common Law? 2 Rl R 634: And it” 
was ſald, that if the Serivener added contrary to his Orders, an Aion lay sint him 
(b) For 4 Heir bas net ——— *. Vide Ad 1. 4 73 the 7 1 
(e) This was in Favour of younger Children the Heir, who vr hs 1 . 
* 6. 13. the Notes there. | 


RS, N 


Paxims of Equity. 


wards, out of the Rents ang, Profits, to pay Daughter's 
Portions, and after to permit . S. and bis Heirs to take 
the Profits; he aſcertains the Daughter's Portions and 
dies, and 7 K S. entered into an Agreement for the Sale 


of 14 of the Shares, the Truſtees not joining; altho 
it was inſiſted, that the Truſtees were no Parties; yet 
* Was decreed the Contract ſhould be performed. 1 Ch. 


73, 208. 80 where Ceftuy que Tut in Tail, being 
00 lleſſion under the Truſtee v who had the Freehold 


=} \ 10 bim, ſuffers a Recovery, 1 in which. he himſelf is the 

' Tenant, and ſo no good Tenant to the Pracipe; yet 
92 0 2 this ſhall (a) bar 49 Remainder i in Fee of the Truſt, 
1 9 Ch. c. ' 63. As where 4. convey d his Eſtate to Tru- 


Broome it was 


reflved ther fees, in Truſt that they ſhould convey to ſuch Perſons; 


the Recove» 


rgof a Cope and Tor ſuch, Eſtates as 175 ſhould by Will direct; and 
., then made his Will and directed that the Truſtees 
and 3 ſhould ,convey to B. his, Son in Tail Male, Remainder 
jr ould an to C. in Tail Male, Remainder to the right Heirs. of the 
. Teſtator; B. being in Poſſeſſion under the Truſtees, 
cre ppon a who had the Freebold 3 1n them, ſuffered a Recovery. to 


ati- 


on. 1 f., Which the "Truſtees were no Parties, but. the, Ceſtuy. que 


a. ve Truſt "Tenant to the Rur - the Lord Chancellor: —4 
Lord hd red, that be, Wa. ed, the ſaid Recovery did 


and 


| wth; ix was fully bar t t epending upon the: Eſtate 
| — Te: 60 Tail of 15 ſuffered, the ſame. 2 Ch. c. 78. &. c. 


nant in Tail ern. * if Tevant..in Tail in (e) Equity Jevies a 
SY Fine, FS ſhall 1 85 the Truſt, 1 * c. 49. and Equity 


in Tail * 
another, - Will 9 the 50 good, 2 Vemtr.. 350. and 
4 where Te nant MS in N EqQUIY 00 aig to Tele the 
Bar. the RRR. | 

meld; ate bis tut.) Hobart Lands; 
1 Cb. r. 68. 


So in the e 1 cb. c. 213. (b) For 
otherwiſe Truſtees by refuſing, or not being capable to execute. their Truſt, might hinder mu 
Tenant in Tail af that Liberty to'difpoſe of his Eſtate, and bar the Remainders, which t 
Lay gives him as igeident to his Eftate; which 'would be manifeſtly inconvenient, and t 
ing to the Introducing Perpetuitits.' 2 Ob. c. 71. (e) nt was offeted Eoer he Contnſel, "that Ws 
Tenant in Tail did "> 99 and ſell his Eftate, that ſeeing*he bad er oyer it, notwith- 
ing there were no Fine or Recovery, « Court of Equity ſhould deeree d gala the Heir. 
ut yt Chancellor ſaid, ho would not ſuperſede Fines' and Recoverics; but where it was a 
Truſt and an — Intereſt, ir-was « Creature of their own; and diſfolable by their on 
Rule; otherwile where the Entailiwas of an Eftate'Sh the Lang. 2 Fenty. 350... (4) . 7 
rhe Oourt 9 it was a guar Rule ; that any legal Conveyance or Aſſurance: | 
ca que Tru hall ha ve the ſame Effect and Operation upon the Truſt, as it | ſhould have bad 
pon the EPate in _ in Caſe the Truſtees bad executed their Truſt, 2 ch.. 78, and * 
ure 


Maxine di Equity. $2. 


Lands; the. Court enclines to enforce. ahe Agrecment rg 
againſt the Iſſue » Ch G 26. thavif hers 


ene d off e Truft- for —— — ſv that ad Eftare is — 


exccincd. according, to! the * be Bl — age] the e in Tail could nor have 
barred the Remntodes | in Fee, if Ae: there the Ceftuy que Ng in 
Tail, ſhall not bar the Remernden dy:0. Fomars — dt Recor if there is no Tebent to the 
5 2 C. c. 64. from whence it ate t mf ſeem, that the Agreement even of Tenant in Tail 


— mould not bind his Mues ünde it would dot bind the Eſtate at Law, in Cafe the 
Truftecs hadcxcewmed their Truſt. - Yet the Court ſaid, that though Tenant in Tail in Truft 
cannot bay the Remainder by Fine, yet iff he makes a Feoffment or 2 and Sale, ho 


mmm would” work 0e 
630 Defetts of Circumfances. in the, Execution of . * 
en ave ſupplied as Equity, as in Cafes, of Powers of Revo» 
catios. Where a Man had à Power of Revocation, - - 
by any er publiſhed, under his Hand and Seal in 
the Preſence of three Witneſſes; he made his Will un- 
der his Hand and Seal, wherein, he recited bis Power, 
- declared that he revoked. the Settlement, but the 
Will bad but two Witneſſes, though. a third preſent ; _ 
Lord Chancellor ſaid, bere was an (a) Execution of the (s) This was 
Power in Strictneſa, though the third Witneſs did not fein 7 
1 2 Vent. 3 50. & C. 2 Ch. Rep, 212. o in wx ths 


tions to put his Will in Writing, and that his Meſſua- Seeg 
ges, Oc. th — 
bis (b).Debrs and (c) Legacies, and died, and after 4 . l 
died, B. and the Heir were compelled to ſell. Hard. 204. fle Mr, 
So where the Will was, that the Executors ſhould ell r 
the Lands for Payment of his Debts; the Executors I has mt 
did not ſell; Tom decreed that the Heir ſhould ſell. 2½ . Fed. 
1 Ch. 
al, ch bi wan doc to do it. 1 Ch. c. 176. SC 
41 2 1 So where Lands were deviſed t0.4. (9) A wahi 
after to his Executor to be fold for Ser, Ac. 
younger (s Children's Portions, and the Executor dies, 9 7 
4 dies, yet the Eſtate ſhall be ſold. 1 Ch. c. Peel i 
35. 80 whete the Time far the Sale of Lands by the eh 
Truſtees was elapſed, fo that they had no Power to ex- Juen V 
ecute the Trult, the Truſtees were decreed Ray 5 rl 
with the Sale — 1 Ch. Rep. 183. 2 — here 


with younger Chiles. RE... | here 


168. 80 where no perſom was named . 


” Od u———ñ — a. —— =_ 


OT = — =_ ——— . . FR 
on note OO Oo i F e Ne oImS—om waa. 


Purchaſer to limit and appoint a (f) particular Part of the Lands 
| "3 9 & . FN 1 1 5 


whomyoung- 


given to « Feme by Will, to ſell Lands, although ſhe marry, the may fell, and may fe 


2 | "PV ON ITT ; * 
„% nnen 
bee Caſes of wers 20 (a) charge Land. If à Man hath 


vhere«Man Power, by Deed or Will in Writing under his Hand 
chargaorie- and; Seal, to charge Lands with..5001, and he by Will 
. deviſes the 300 J d lb) younger Children, bur the Will 
de Feen, Was not ſealed; yet the Court deereed the Deviſe good 
«racoheves againſt the (c) Heir in Tail under the Settlement. 1 Ch 
. 26 3. So where, a Man had Power by Deed or Will 
tar Poser id to charge Lands with 500 I he ſends Inſtructions for 
0 charge ® a Conveyance to charge them for younger Children's 
Lie, it » Portions ; the Court decreed the 500 J. to the younger 
be eur Children againſt the Heir in Tail. 1 Ch. c. 264. So in 
4 Far % Caſes of Powers to" (d) hm Lands : As if a Tenant 
(b) For «he for Life has a Power to make a Leaſe in Poſſeſſion, but 
See makes it to commence from a future Time; this hill be 
Aikens (e) good in Equity. 1 Ch. e. 18. C C. 1 Ch. Rep. 185, 80 
Vie Mer 1 3 1 oO to leaſe für ker 4 and he 


Notes there. leaferh for twenty, this in Equity 18 good for ten Tears. 
Pomer de. 1 Ch. c. 23. 8o where a Deviſe was to . & for Life, 


S hen Remainder to his firſt and other Sons in Tail, Remain- 


der de made der to the Defendant for Life, ©c. with Power to F. 8 


without No- 
tice, with 


U 


er Children, bei Volunteers, bayo not val Equi ; Vide $66.5 
(c) An Heir in under a voluntary Settle * na ve 


C. J. the Power is mn poſed; for by the her 
her Hueband ; and it is the Deed of her Husband not hers ; and be took u Diverſity be- 
tween a naked Power and a Power which flow from #0 Interel.; for when a bare Power is 


Lands to her Husband, becauſe it was not created (by her If out of any Intereſt 
But where « Feme upon a Settlement of her own Eſtate, reſerves a Power which flows from an 
Intereſt, that Power ought to be executed by the Sole; and-if by Baton and ir 
is not good. And yet he ſaid ſuch Powers ought to be taken liberally, though formerly 


' were taken ſtrickiy. (Vide 2 Ventr. 250. that 4 Power over à third Perſon's Eftate 'is to be 


firiltly purſued ; not fo, if over one's own Eftate). [Hale doubted ; the Chancellor concurred 


with Bridgman, and the Bill was diſmiſſed. 1 Ch... 17. and Vide Mas. 14. . 16. Where a 


Power to convey Lands, not ſtrictiy purſued, though in Favour of younger Children, not 
ſupplied 2 the Heir in Tail, though a Volunteer. (e) This was againſt the Leſſor in 
Favour of a Crecitor. (f) But where the Power was generalh to fettle n Jointure, and not 
aid of any Lands or Sum in particular ; although there is a Covenant to ſettle a Jointure, 
"which is not done; yet it ſhall not be made good againſt the Jointreſs of the Remainder 
Man, who is equally « Purchaſer. with the firſt; for being a general Power to make a Join- 
ture, and not ſaid of what Lands in particular, is not ſuch a Lien upon the Lands as will 
affect n Purchaſer, though the Power had been afterwards executed; much leſs where it was 
not execured at all; for as a Man by ſuch general Boner might make a Jointure of 300 l her 
A. Jo he might"make a Jointure of 30 or 51. n Ar. And there is « great Difference be. 
tween & defeftive Execution of a Power, and whers the Power is not executed at all. Vers. 
406. Vide Max. 14. c. 16. the Notes there.. | 8 


Paris of Equity 


at F. ar Foe: F-$ precedent. to his Marriage with. 
my on o | 


59, 


Le the Plaintiff — 2 85 relieved 1 

Power, Sn 2 

Ann. either out of his or perſonal Eſtate 
dec inclined fe pd 

if be bad de fatto ww <p 

45 . 

have (a) done it well, the Defect youll have been wup- . | 


plied in Equity. 0 * 30, /. a rgare 

ed 03 boeh 27 l adam 4s tor IEEE 
- 1. 284 2287716 ÞM ade 6 40:5 2 ;31905 
e Dorfarmencs of Cg i 

ditions, arg ſupplied in, pg, 4e ( where a Berit 2, 125 

was of Lands to the Plaintiff and his Heins Male; bur "75 

declared his Will to be, that the Plaintiff ſhall have no 

Benefit of this Deviſe, unleſs the Plaintiff's Father ſhor dan 

ſettle upon the Plaintiff two fulb Thirds of ba Elate Ge.” A bs 

tled on the ſaid Father on his Marriage. The Father deviſed 

all his Eſtate to the Plaintiff his Son ; in the firſt Place 

for Payment of his Debts, and then to the Plaintiff for 

Life, Remainder to his firſt and other Sons in Tail, r. 

Alchough by the Will, he was Tenant for Life only, 

whereas by the Condition he was to have 4 greater 

Eſtate, viz, either a Fee-{imple, or a Fee-tail, it being 

in Caſe of a Will; yet OE OS. that it 

was well enough, and better anſwered the Teſtator's 

Intent, than un if the Condition had been literally per- 

formed ; and declared, that if the Subſtance of the 

Condition was performed, it ſhould ſerve turn. Vern. 

79. So where the Marriage was to be with the Con- 

ſent of the Father under a (c) Penalty or Forfeiture of (c)Vide Mer. 

the Portion; the Father came to a Treaty for her Mar- 

riage, and her Jointure was agreed to, and Directions 


given to draw the Writings accordingly. But before 
5 the 


> 
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Where. Equity is equal, the Law muſt . 


(1.) X (a) Judgment-Creditor exhibited a Bill againſt () h was 
e 888 of a Statute, who bad d 2 | 
ed the Lands, to have a Diſcovery of what was due u Jocgmen 
on the Statute; and on Payment thereof, to have ko . 
ſame ſet aſide; the Defendant pleaded, that after he Defendave, 


had extended the Lands, he came to an Account with Naa 
the Conuſor; and in Conſideration of what was due bir Bart 5 
to him, the Conuſor made an abſolute Conveyance to ue 


and ſo ruled, 


him of Part of the Lands, and that fo he was a Pur- tber though 

chaſer without (b) Notice of the Defendant's Title, Jer us Re 

for a valuable Conſiderarion; the Plea was allowed. $27%, a0 « 
1 Ch. c. 36. 80 where a like Bill was by a,Judgment- bound, Re 
Creditor, to diſcover Lands ſubject, Wc. not knowing itercof a 
the Place, nor who Tenants : The like Plea was allowed: qu! 
2 Ch. c. 47. So if an (c) Aſſignee of a Bankrupt ex- yrs the, 


hibits a Bill to diſcover the Bankrupt's (d) Good's, the Judgmen: 


Defendant may plead, that he bas no Goods of the help'd * 
Bankrupt, or that ever were his, but what he bought Jagen, 
for a full and valuable Conſideration, bona de, and that t Pur- 
at the Sale or Payment of his Money, he had no No- wat prove 
l. R tice EY, the 
udgment in 


the Purchaſer, or elſe ſhall never be relieved againſt him. 1 Ch. c. 36. but « Purchaſer 
is bound to take Notice of a Decree, and why not ſo of a Judgment at Law? N 
the Difference. 2 Ch. c. 48. But in what Caſes « Purchaker is to take Notice; in what Caſes 
an implied Notice ſhall bind him; and in what Notice to the Agent ſhall be Notice 
to the Principal, &c. is too large to be hers inſerted. (b) The Notice muſt be very plain- 
by denied ; for where the Defendant denied Notice at the Time of the Purchaſe, becauſe the 

ord Purchaſe might be underfiood, where the Contract for the Purchaſe was made; and it 
might be he had no Notice then, and might have Notice after, before or at the Sealing of tha 
Conveyance; and if there was any Notice before the Conveyance executed, that ſhould 
charge him; therefore the Plea was ovet-ruled, 1 Ch. c. 34. 80 the Notice ought to be do- 
nied in the Anſwer, and not in or by Way of Plea. 2 Cb. c. 161. Whether Notice ought to 
be denied, although it be nat cha Vide 2 Ch. c. 252: (e) 2 Che. 156. S. P. bur à Dis- 
covery ordered, in caſc the Plaintiff would conſent to take no Advantage thereof at Law, but 
in this Court only. (d) So where to diſcover the Bankrupt's the Defendant may 
plead he is a Purchaſer, &. 2 Ch. c. 136. 


tice of the Bankruptcy, 2 Ch. c. 135. S. C. Vern. 27. 
for it is an infallible Rule, that 4 Parchaſer for a valu- 
able Confideration without Notice, ſpall never > cage any 
Thing to hurt Hime. 1 Ch. 4 , & 4 

(2.) It is the con nt Juffice” de Equity, 


that if a Purchaſer buys in an Eigne Incumbranc 
Sites o Judomerk aan an Bev Incunbr 2 
i Satute E between that #fid Ts Purchaſe, of which 
POTS he: had no Notice at his Purchaſe, he ſhall (a) protect 
King a4: His Purchate with the eigne Incumbrance lo bought in, 
the fu 5 1h c. 35. S. N though he bought in the eigneAricum- 
, brance after he had Notice of the meſu⸗ U 
wh ain 2 #emr. 339. and it is the ſame Caſe; if he had f 
| ae, bought in the eigne Incumbrance, and then bav ing (b) 
5 no Notice of the meſne Incumbrance, purchaſe 


e Lands; he ſhall protect his Purchaſe by ſuch eigne In- 


1 cumbrance, Vern. 52. for it is the purchaſing without No- 
= i there tice, that gives bim equal Equity with abe meine Iucumbran- 
has bot und therefore the Buying in the eigne Incumbrance be- 
5 es o fer the Purchaſe can make 0 Difference. 


ſhall not a6colhe in "hey otherwiſe than dt Law; ; and though the Lands are extended 

bet . 6 third Part of rhe Value, yet becauſe at Law in a Sei fac ad romputand”, he ſhall ac- 

but dccotding to the extended and not the real Value, he ſhall not in Equir be obli- 

to account otherwiſe. 2 Vent. 338. But he 5 not * further or longer prote fed by en 

eg bought in, than "ill Weh Time as he has reteived fo much of the Profits 

— ** ſarizfy that Securicy; and then the ſame PAT be avoided by a Ca' fac ET 

an Account to be taken in this Court. Vern. 52. (b) Th in the ot ſs be. 

1 haye Notice of _ we Incumbrunce, when he bought in firſt ; | yer in this us 

as the Sher C ms he onght to or no Notice of the . Incumbrance when 

* haſed rhe Lands; * though by the Caſt, Vern. 49, Ce. ir feems as if he had Notice 

of lib me Incumbrante when be purchaſed the Lands, yer. I, eannot conceive how he can 

hays © val Equity with, or can in ſin on any. Advaprage at Law againſt an Incumbrancer, of 

ebt he had Nntice ar the Time of bis Purchaſe ; for in all the Caſes; where a Pur- 

4 or , rancer claims to have equa al Equity with a precedent Incumbrancer, it is al- 

wat, Upon the Reaſon of hit not having Notice of ſuch precedent Incumbratee. Vide ant. c. 1. 

& C, 7, 8. 9. and Lord Chancellor: ing i in this Caſe, Vers. 52. is obſervable ; that it would 

I Precedent of miſchievous Conſe vence, that «a Man having bought in a | pos Incumbrance, 

Wee N of a . tarute, ſhould then purchaſe the Land with this Notice; 

. be 5 Favour or Protection men Him in it. ner | 
So rs * „ e he ſha ll 6 1 his Purchaſe, if be had bot N 


62 


nee, 


A Purchaſer came into a Man's s Study, and 

at id Hands on a Statute, that would have fallen 
upon his Eſtate, and put it up in his Pocket; and in 
that Cale he having thereby obtained an Advantage at 
+; « 4 Jn * ſo e and 27 ſo ill a 1 1 the 
un ee A . 42 . 


Muͤrims df Equity. 
Court would not take Advantage from him; Sir Jobn: 
Fagg's Caſe cited by the Lord Chancellor, Vern« 52 
4.) FS. ſurrendered C Lands to the Plain- 
tiff by Way of Mortgage. But there was a Failure to 
the Plaintiff's Surrender at the next Court; 
afterwards J. S. ſurrendered them to the Uſe of his 
Will; and then by Will deviſed them to the Defendants, 
his Wife for 12 Remainder to his Daughter in Fee, 
and died; the Wife got her ſelf admitted; the Bill was, 
to ſet aſide this Surrender and Will, being voluntary 
againſt a Creditor. But the Wife proving there was 
an Agreement of the Husband in Conſideration of 
Marriage, to ſettle the Premiſſes on her for Life; and 
thereby having equal Equity with the Plaintiff; no Re- 
lief was had againſt (a) her. 1 Cb. 0 17% 2 
who was but « Volunteer, «nd bath not equal Equiry with « Creditor, (Vide N 
eee 
(J.) The Plaintiff ſet-up a Title by an old Entail; 
and complained. that the Defendant had got the Evi- 
dences and the Settlement, and concealed the ſame; 
and to have a Diſcovery of the Deed of Settlement, 
and the ſame to be delivered up, was the End of the 
Bill; the Defendant pleaded, that for 6870 l. really 
paid, be N the Premiſſes, and demanded Judgment, 
whether he ſhall further diſcover his Title, or any Deeds or 
Evidences to weaken it; the Plea was allowed. (b) 1 Ch. (b) For « 
& O08, YR et 1 7 


is Tail, But the Heir has not «qual; Equity with him. Vide poſt 6 13. the Notes 


(s.) Tenant in Tail mortgaged the Lands and mar- 
ried; and to enable him to ſettle a Jointure, ſuffered 
a Recovery ; and after took up more Money of. the 
Mortgagee upon the ſame Security; the Mortgages 
ſhall be (c) allowed againſt the Jointreſs, the Money () 4+by the 
lent after the Recovery and Marriage, provided be had « 1 2 J it 


a rs that 


tf 
% oth 


| bas 
quity with  Orediter, ſo by this it appears, that a C has r Equity with # Purchaſer 


WWW UT TY — 


For 4 . 2 1 | 

(a) For. againſt the (a) Mortgagee. 2 Vemr. 343. 
| with a- e vide the preceding Caſe; but the Articles were executed againſt the Heir, 
who has not equal Equity with « Purchaſer. Vide Adar. 13. 6 l. and poft. & 15. the Notes there. 


Maxinix of Equity: = 

ag Motive of cher nurse, uten he lane the Meney 
70 1 
(7) The Husband by Articles precedent to the Mar- 
riage, agreed to ſettle the Lands on the Wife for her 
Jointure; after the Marriage had, he did not make a 
Conveyance in Purſuance of the Articles, but mortga- 
ged the Lands to one who had no Notice of the Ar- 
ticles; the Wife could not have the Articles executed 


(8.) If the Eſtate is firſt mortgaged to 4. then to B. 

and then to C without Notice of the former Mortgages; 
dbl i. if C. (b) buys in the Mortgage of 4. he ſhall hold the 
ſited ar the Eſtate againſt B. until he be ſatisfied the Money be (c) 


— 2 paid to A. as alſo his own Money lent on the laſt Mort- 
ing in In- 
cumbrances gage; (d) per Hale C. B. 2 Vemr. 338. S. P. Vern. 187. 
« Thing apainlt Conſcience, and contradiftory to many eftabliſhed Rules of Law and Equity. 
But Lord Keeper declared he would not che the Rule, that had ſo long prevailed in 
this Caſe ; but it may be he might do fo, where he found a Man deſigning « Fraud, and 
thought to make a Trade by Coneing by the Rules of the Court. Vern. 187, 188, (e) For 
he ſhall be allowed no more on 4.'s: Mo 


bas equal Equity evith another 
(9.) If a Man is ſeiſed of ſixty Acres, and mortga- 
ges twenty to 4. and then mortgages the whole to B. 
and then mortgages the whole to C. and afterwards C. 
purchaſeth in the firſt Mortgage; That ſhall not protect 
more than twenty Acres; but it ſhall protect thoſe 
twenty Acres, ſo as B. ſhall never recover them until 
he pay C. all the Money upon the firſt and laſt Mort- 
gage; per Hale C. B. 2 mr. 3 39. And if A. is ſeiſed 
en. in Fee of the Manors of B. and C. and mortgages Part 
2 150. of the Manor of B. to D. and after acknowledges a (e) 
On” Statute to D. and after mortgages both Manors to E. 
0 For be and then mortgages the Manor of B. to F who had no 


ie tro firſt Notice of the prior Mortgages; and after F. having () | 


 Incumbran- - 


ces, pending 5 Notice 
a Suit in * 


Chancery by E. agaivft 4 1 Ch. . 162, 163. 


rt than he really paid, tho” it is not ſo much as 
was really duc upon it. Vide Max, 3. c; 1. and poſt, c 10. the Notes there: (d) For one Creditor. 


Maxims of Equity. _ 
Notice purchaſes in both the Incumbrances of D. now 
F. hath both | Law and Equity, and ſhall hold the 
Lands included in the firſt Mortgage, until he is ſa- 
tisfied not only the Money paid D. but alſo the, Mo- 
ney lent on the laſt Mortgage; but the firſt Mort- 
gage can protect no more than what is included in 
that Mortgage; and as to the Statute F. ſhall not ac. 
count in Equity, otherwiſe, than he would be obliged . 
to do at Law upon a Sci fac” ad computand', Which is 
according to the extended Value, unleſs he hath recei 
ved enough to ſatisfy his own Mortgage alſo. (a) And © R. 4+ 
if according, to the extended Value, the Money upon 20 f 
the Statute. hath been received, or if E. will pay the no Eftate be- 
Reſidue, or ſo much as the Proportion of the Manor 2 he 
of C. will come to, that Manor ought to be diſcharged Satte the 
of the Statute : Between Marſb and Lee, 2 Ventr. 337. nd that fo 
K in D. Mort- 
gage, (for he could not extend upon himſelf) ſhould he/accounted for at the real Value, in 


order to ditdergs the Manor of C. of the Extent ; but not to prejudice the Extent in Courſs 
of Law as tothe Manor of B But that the Srature ought to Frets the Manor of B. as fat 


as by apy Courſe of Law it might. 1 Cb. 6 268), 


(10.) If an Heir or Truſtee, buys in 4 precedent 8 
Incumbrance, he ſhall make uſe of it to protect a (b) de dtißk⸗ 
ſubſequent Incumbrance of his own. Yern. 49. So of quene fo- 
an Executor. 1 Saſk 155. 8 — 


| of his own, 

" 4 bl he ſhall be 

allowed nd more than what he reall ape for it. Vide Max. 3. c. 1. And if both his Ineum- 

brances may be pai of, then he tal allowed no more. than what he really paid for the 
and. c. g 9 144 | 


(411) If a Man having à defeQtive Mortgage from . 
the Father who is dead, by Contrivance and (c) Prac- the P., 
tice, draws in the Son and Heir, to give him the ſame rial, being 
Lands as a Security by Way of Mortgage, for a far. gone 10 
. | : 1 ” . * ] 
ther Sum; which Mortgage from the Heir is forfeited ; Pert [4 
| Sy . 8 uity 404 Lord 
| 82 ; > Eq 7 Chances de- 
clared, that where « Man has u juſt Debt due and owing to him; if ſuch a Man could by 
the ſtrict and moſt preciſe Rules of the Court, get ay Advantage of an Heir, Sn he won 
not be inſtrumental in depriving him of ſuch Advantage, Vern. 47. though cid the Caſe 
the Earl of Huntington and Greenvile, where the Conuſec of a Statute having extended the 
Lands, aſſigned them to the Plaintiff, who after mm tho Eftate ; the Defendant having 
a ſubſequent Starute, procured Adminiſtration to be taken out to the firſt Conuſce, and Satis- 
ſaction to be acknowledged on the Statute by the Adminiſtrator, which was at Law to 
diſcharge the Statute ; yet the Court relieved againſt this Pratice, and put the Plaimiff in 
the ſame Plight, as before Satisfaction was acknowledged. Vers. 49. 


66 MWarims of Equity. 

we Bquiry will not compel a Redemp tion of the laſt Mort= 
gige, except che Heir will redeem bis Father's Mort- 
(1). Bur the Bae alſo. 2 Ch. e. 23. for the (a) Mortgage hut equal 
eq! Bury Equity with the Heir, and having the Advamage of Lan- 
—_— the Forfeiture of the Mortgage made by the Heir, nity 
« Credit, will not take ſuch Advantage from him, except the 
the Kee a will take away ſuch 2 pa; and gfe himſelf 
a greater Equity, Morigages. Vide this 

HY ner Equi, by peg Þ 1, - OOH V IT ob 07 

(12) If Baron and Feme by Fine mortgage the 
Wife's Land; and Part of the Money is paid, but the 
Mortgagors havivg Occaſion again for Money, borrow 
the like Sum of the Mortgagee, as they had paid off, 
for which the Mortgage was a to be a Security, 
and an Endorſement made on the Deed for that Pur- 
_ poſe; although no new Fine was levied on the ſecond 
5 Not; In Loan, yet the "nw of the Wife was decreed to be (b) 
che Cont of forecloſed,” except he e paid both Sums; for the Mortga- 

X Equiry #d. gee bath good. Title in Law, and as much Equity to 
Neane, ond the - ng as the Heir n * — 2 Ch. c. 98. 


— <potp S. & Vern, 41. 


Vi that the Mortgagee beth 
there, that an A pie qu? Eye i 


(13. If 4. neee à Statute in tha Pen 
of 1500 l to B. for Payment of 800 J. and In 
which being forfeited, and the Lands extended upon 
it; 4. for a valuable Conſideration ſettles the Lands 

in Tail, and after borrows more Money of B. and b 

Articles it is agreed, that the Statute and Extent 

ſtand as a Security for the laſt Money: And 155 4. 
Gaby de dies, end the 800 1. with Intereſt is Katisßed by Fer- 
cx rege: ception of the Profits; yet the (c), Iſſue in 
war not be relieved againſt the Penalty of the Statute ; for 
hack Equicy though the Heir has an Equity by Reaſon of the Tail 
with an Heir made upon a Conſideration; yet the Money lent raiſes 
ple; @bychis an * for B. ſo that B. bach both Law =! Equi- 


it 
ho ry > L ty, 


[ 
Sith 2 gel. in Tail under „ n foe « valuable: Conſideration: But But an Heir in Tail 
under « Settlement, hath not equal Equity with à Creditor. Vide poſt. c. 15. the Notes there. 


0 18 


Saar. a7 hn the Hr ne the Note 


Marims af Equity: 


15, whereas the Tus in Tall hack Bquity only, "il | 
Penalty is ſatisfied, Hard. 318. 3 
(640/78. having two Nephews, the Plaintiff. we . 
the. Defendant, who were his Heim at Law, and in- 
tending to make an equal Diviſion of his Eſtate be- 
tween them, made a Conveyance accordingly ;3;-but-in 
the Enumeration of particular Lands to — Neintiff 

2 Farm was left out, which waz proved to be intended 

to be given to him, and ſo the . ſwore his In- 
ſtructions were; but it was omitted by the Clerk; The 
Bill was. to ſupply this (a) Omiſſon,” But the Court Sane (nit | 
would do nothing in it, but left * Farm 0 deſcend g- —— 
oqually between them. Fern. 37. Abs, Tree for. 


ied in R- 
quuy. Vide Mas: TH. the Notes there. ber in hes-alnaye — u Furchagr 
ar Creditor, and not in Fayour of « Volunteer againſt an f leir; for an hs ©: FIRE 
3 r e 


| (is) I. K. ſeiſed in Fee of Freehold and Copyhold 
140 ſettled the Frechold Lands on himſelf for Life, FO 
Remainder, to the Heirs Male of his Body, Remainder ' __. | 
tacho Plaintiff his Brother in Tail; and coyenanted 
to ſurrender the Copyhold Lands to the ſame Uſes 3 © 
and going to make a Surrender in Purſuance of his a 
Covenant, fell ſick by thy Way: but made a Letter of 
Attorney to do it, and died before it os done with- 
out Iſſue Male; "the Copyhold Lands deſcending -to  - + 
Daughters, who were his Heirs at Law; the Bill was _ 
brought by the Brother to have the Defedt of the dur - 
render ſupplied in Equity: But the Court refuſed it, 

for the Brother is but a meer Volunteer; and the Heir 

Lan (b) bas un with a (c) Volunteer. 1 Ch. c. 243. (0) Bor whe. 


80 4 
the Ber, f — Where the Husbagd deviſed the ; Wiſe for ki 88 the 
2 n od Eytail, ind which bo Bla, a | Nis againſt the Wiſe, 


7 — of Ratail; —_— 
nds ee he Deed 0 uit T0 provide 
and _ 2 i g999 hood Title in this 

6 4. t whe 


e. Help, Pill to; dene the n 
| as * ta to riti e; kt 
E being a Jointreſe, wy that ſcover or part with the — 


N was ge anon . 
riage, der Cay Confirm £ or the Deeds” 

ther WS this Point, Man 2 * Notes there, . & 16. e there, 2 
Volunteer having « Conveyance, the Heir cannot ge) Yet to this there is an 


Exception 3 
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68 "Mapiais bf wquay? 
n where the Defendant's: Mother whoſe Heir he 17% 
bas wet equal being ſeiſed in Fee, the and her Husband levied a Fine, 
oc under which the Plaintiff makes Title, viz, by the Huſ- 
a ve. band's Will, the Fee being limited to the Husband ; 
luareers, yet the Bill was for a Diſcovery of the Deed. Bur becauſe 
dedfor, hell the Conveyance by the Fine, Wc. was voluntary and 
fc Without (a) Conſideration, no (b) Money being paid, 
ee ene. the Court would give no Relief, but left the Defen- 
rally « De- dant wholly to Law, to help himſelf there as he could. 
lunary Con- 2 Ob, r. 133. TU enen 


veyancethall . f | ** . * N 1 
2 be 9 in Equity, yet if a Man voluntarily makes a Proyifion for his Children, and 
: 


in a Power to charge Lands, was ſupp 
Children. 1 Ch. c. 263, 264. So alſo in the Ca 


gatee. 
his eſſuages, Sr. ſhould be fold 
died; and after A. died; R and the Heir were compelled to ſell. Hard-. 204. 
Lands were deviſed to be ſold for Payment. of ) 


Will was void in the very Conftitution of it; the Court of C diſmiſt the Bill; but 
the Diſmiſſion wes reverſed in the H 


even without a Portion paid is « ſufficient Ideration, to give the Grantee greater Equity 
than the Heir; as Arricles, or « Covenant, or even à bare Promiſe before Marriage to 
ſertle a Jointure ſhall be -execured in Equity againſt; the Heir, Vide Mas. 13. c. 1. So where 
the Words (b fand ard be ſeiſed) were left ent in « Conveyance made in Purſuance of 
Marriage- Articles.; thoſe Words were ſupplied «gain the Heir. 1 ch. 162. 80 « Feoff- 
ment made in Conſideration of Marriage; Livery and Seifin was ſupplied againſt the Heir; 
2 Ch. Rep. 216. but Note, « Jointreſs is « Purchaſer. 1 Ch. c. 10. (b) For an Heir hath 
not equal Equity with a Purchaſer or Creditor. As Marriage-Articles ſhall be executed a- 

inſt the Heir. Vids Maz. 13. c. 1. and ant. c. J. the Notes t Defe& of Words, or Mi- 

ke in a Conveyance ſupplicd againſt the Heir in Favour of a Purchaſer or Creditors. Vide 
Mas. 13. c. 2. the Notes there: Defe& of Livery and Seiſin ſupplied againſt the Heir in Fa- 
your of a Purchaſer, Vide Max. 13. c. 2. Defe& of à Surrender of « Copyhold Eftate . 
ed againſt the Heir in Favour of a Purcbaſer or Mortga Vide Mar. 13. c. 2» DeteR of 
Truftees joining in & Conveyance, ſupplicd' in Favour of « Purchaſer. Vide Mar. 13. e. 2. 
Defe& in the Execution of « Power 1 TY againſt the Heir in Tail in Fayour of a Mort- 
 pagee. Vide Max. 13. © 3. Deſett of a Deviſe to ſell Lands to pay Debts, ſupplied againſt the 
Heir, Vide Max. 13. c. 3. but not againſt a prior Volunteer. V joft. c. 16. 


..) The Queſtion being between two voluntary 
Deeds; the Plaintiff claiming by the later, the Court 
.*,_. ordered" the Plaintiff to — * Precedents, where a 
former voluntary Conveyance hath been ſet aſide, as 
.- _. this Caſe is, that a ſublequent Conveyance, which is 
Alſlſo voluntary, may take place; the Bill was diſmiſt. 


eee 


1-Ch. Rep. 17 3. So where the Grandfather voluntarily 


ſettled the Lands on the Father for Life, Remainder | 
to the Father's Wife for her Life, Remainder to his firſt 


or younger Children; fo as that Conveyance or Ap» 
pointment be made to commence after the Death of the 
Wife. The Father had Iſſue two Daughters the Plain- 
tiffs, and a Son the Defendant, and having no other 
Way to provide for the Plaintiffs, c | 
to a Truſtee, Habendum to him and his Aſſigns, for 
the Lives of his Daughters, and for their only Uſe 
and Benefit; to remain from the Death of himſelf and 
his Wife, whereby the Power was not literally purſu- 


ed; the Bill was to ſupply this Deſect, but the Defen- 


dant demurred, for that both the Conveyances were 
voluntary 
as at Law; and the Court was all of Opinion, that 
the Law being-againſt the Plaintiffa, Equity could not 


(a) help. (b) 1 C. c. 156.:S0.a Man having a Term in Age 
Truſtees Names, made a voluntary Settlement of it fa; 


upon the Defendant, but being afterwards (c) diſſatis- 
to the Plaintiff; the Settlement prevailed againſt” the 


Will. Vern. 100. So where a Man in the Time of 


his Sickneſs, made a voluntary Surrender of a Copy- 
hold Eſtate, but afterwards. recovering and marryim 


+14 a. , 14 
1 
37 G 4 * 


* 
” 
: Y 1 
oo * "TIE . 41 * 
« . 


2 a, 2 
jo = 


Son in Tail; and by the Settlement a Power was given 
to the Father at any Time during his Life, by any 
Writing to convey or appoint the Lands to any Child 


% aa 7 


* 
1 


ry 
1 

*s, 

«* 


IE 


„and therefore the Caſe was the ſame here 


c 4 
ſi u- 


* o 


: 


—- 
3 
„ 


doubt - 
1; becauſo 
anHeir has not 
Ked with the Settlement, made his Will and deviſed it 2 
. 6. 15. 
Notes t 4 
Where a 

fetive. Ex 

eution 
g, Power 
TY ada Wo 1 2 a N | | * 3 Tet» 
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Ty ins off Equyty. : 
(«) But if ſettled it upon his (a) Wife and (b) Children there 


agreement being no Fraud or Truſt in the Caſe, che Surrender 
— ailed. Vern. 365. So where a Man voluntarily 
— his Eſtate on his Infant Heir in Tail, and two 
then th ike Days afterwards made his Will, and deviſed the ſame 
ane, Eſtate among other Things, to his Infant Heir in Tail, 


Ka there) but ſubject to the Payment of his Debrs, in caſe his 


9 ſtate ſhouſd nor be funken to/pay his Debts ; 
aeg N, as alſo of a of 250 The perſonal Eſtate pro- 


Ss che. ving deficient, to pay both Debts and the Legacy ; the 
eli dne Bill was to have the Debts paid out of the Land, that 
Wiſe, many ſo the Legacy might be paid out of the perſonal Eſtate ; 


— 4g but the Bill was diſmiſt, Vern. 464. S. P. 2 Ch. Rep. 265. 
ſertled the chat under ſuch a Deriſe a (e) Band- Oreditor ſhall not 


Lands to the 

Uſo Uſe of 2. | prevail 
— rg to his 678 and other Sons in Tail; the Wife died without Ifſuc, and upon his 
— — in Conſideration bf. ofa Portion paid ae Spy oy pd oct 


iſe; 8 ; the Bill was broug brought b 
de rope — —— denne Late. DEE rhe Ber 8 —— a * 
the Co it ſepding it it 1 wa u 
ber the Coun ſhe was a 1 and — tle ment fraudulent 20038 1 1 
er. 4 0 Job ee A 
. ideration — to ſettle a Join to ower; but 
147 ; ity Fat it # — per #'ihe — Man who was & Volunteer. Vide 
13. & r rr large at the End of 
ch — that the Hate the Grantor of a voluntary Sertlement, has 
| If. R— the Nytes there; but if che Iſſue be 
* to _ them a greater Equity than a Volunteer, as 
por Cur. — * aden and the Iſſus are 


— = 75 Durthen of a prior Incumbrs 
EE e 
e © 1 to . 

e N i Cob Col derarion 4 — Portion, be a to ſaittle the 

pa he r 8 

e er not execute an ance. 

| by whick the nt chmod, . and the Defandanc 
ſer; it was found agpinſt the Plaintiff; a new Trial was pray'd, 
— admit the Plainti — * Conveyance, (though not ſuch a one 
Ver the Eftate- tail, bur a Conveyance by Wa of Leaſs and Releats) for as it flood 
the —— the Defendant's Conveyance = be taken to be fraudulent againſt 


— Aan 1 1. yet it would be fraudulent againſt a Con- 


the Bill ;- 5 Arguing it 
88 7 Meer was 


2 * charge the Lande wi 

to the Plaintiff : _ 
1 as ba Husband had 1fue the Defen- 
a ſecond Wife, whoſe Title is — Wie 2 Pas Remainder to the Heirs of the Body 


inſiſted, that the Mortgage, though a Conveyance, * 


. 
of the Husband; the Plaintiff 
$ 


MPaxims of Equity: 71 
il againſt a Volunteer. So where the Teſtator, 2 
ing indebted by Bond deviſed a Legacy of 5001/ and 2 . 
alſo deviſe his real Eltate to J. & whom he made Er- T. Rer. 
ecuror 3 Executor paid the Debts out of the per- « Valor, 
ſonal ſo that nothing was left to pay the' Le. 
gacy; the der brought bi Bill do barg che ul . 
Eſtate (a) charged with the ; bur was diſmiſſed ; dd mn. 
for it was as much the Intention of the Teſtator, that Tan of 
the Deviſee ſhould have the Lands, as the Legatee his mea, yer 
Legacy. 1 Call. 416. | wa of Op 
. 


Foy ty wes, gin 1 C. c rer. 10 47, "Oy 
3.65 | 


(172) 78, was indebred to the preſent Plainciff by 
Bond, and being ſued at Law, brought a Bill in Chan- 

cery to be relieved; whereupon an Injunction was | 
awarded, upon giving Security to abide the Order on ; 


what ſhould be reported due by, . E. a Mailer named 
in the Defeazance ox Condition.” But the Maſter died 
before any Report made, and ſo allo did the other 
Kg who died worth nothing ; by the ſtrict pen- 

e 855 
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_ rour of ar tient; and died; the Equity” of Redemption tou 


-72 Maxims iof-Equifp. 


wh p02 6 td and in Caſe of a (a) Bond loſt, this Court 
9 hath made a Surety to pay it; yet the Lord Chancellor 
and e, comer for the Party is but a Surety, not bound 2 
ABEL Po Law. 1 Ch. c. 22. So where upon Adminiſtration grant- 
ey ed during, the Minority of the Plaintiff, who was Exe- 
Ne y Legare, the Defendants became 
24 Jo an 
e 


Band; The: Bill x was 25 the Adminiſtrator for an 
to. A. 


letz an, Account of the Teſtator's perſonal  Eftate ; and as to 
| Bygd, yer bs the Defendants the Sureties, it was ſuggeſted, that by 


gy have 


Hei in Fraud and Covin they had got up their Bond, and had 
1 procured inſufficient Security to be accepted by the Pra- 
Surety ; tho' rogative Court in the Room thereof, The Court upon 


2 hor te fl ng declared, they*would not charge the 
- i they wes auſwerable by . 


Law, but in Süret 
ee and Aided the Bill GY to that Part. Vern. 19 
the Bond. i * l 3 01 Yar. tri eee 
And the Difference ſeems 10 
Credit of the 8 

equal Equity with t 


. in tis later Gg. ** 2th was lent 

„and therefore fince the 4 124 
© Obliges; bur in rhe other the) Money. was lent before, and would 
hays boon TY if” be had 50 


been Surety and therefore he being'an innocent Perſon, and 


cond to the ; hath ot ty with the 3 In the Debate of the 
Caſe vo Crd nd N. it 1 ſaid, 2 a Gr 155 i 
hoſe the 


bat « THe hs be Refer 7 
N in n Au, Du / b 
(b) For tbe 180 41 Lands dee et. ts 65 ber in 


Lande being Trüſt for the Pa 'of Debts, all Debts ſhall be 
wp aro eg Bald in # Court of Equity; according to-their Prece- 
nd dency or Superiority T ez 80 if they are 


tors having devi to the Executor to 


pay Mortgages" in 7 uf firſt 


Aer, ne“ Place, and then Legacies ; yet all other Debts ſhall b. 


22. paid before the 2 69. 80 where a N 


1 of polleſſed of 4 Term for Years, mortgaged i it, gd then 
ons f. Fa tünne indebted, firſt by Statute, and thetr by Judg- 


if they bad dhe Ererdtor; ; ir was decretd the Judgm ent ſho 


en be fit shed our of it Vern 2935 LOT” 


ſers would be meerly "equinble, and al eee e 3 at * no 6 
| Lav, one old by woerly equi . r ins and no Rf 
w - | 
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 Pyincipal Points . 


| Contained ane the = OAK i 
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" **22 Ef a4 # * 18 © 
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A. N | WE | Agreement, where Equiry will en- 
* ** bod 8 eee 2275 
cou C1 | ce, age 53. e 
© $f Agreement, where , Equity regards 
= Ceount, no Allowance" to] not the Conſideratien, 53. C. 1 


be mads to him, who con- 132 though voluntary, to 

trary to Directions, opened be enforced in Equity, 53. b. 1 

Papers, Page 8. Caſe 9 Agreement in Equity, than 
2 at Law. 54. "FE 


 Appoztionment, 
WN if exremel 1 N oe FEY 
Equity will not enforce it, | Apportionment of Rent z 
* J. c. 2] where Right of Common ys 
Agreement for a Purchaſe, if Ini- | vered, * 15. c. 15 
quitous, not to be deereed, 6. 0 1 ionment, not where Lands 
Agreement for Purchaſe of a Copy- iſed to the Wiſe, out of which 


hold, Lord dies before Admit- | ſhe bad a Rent- charge for her 
tance, the new Lord not being ſointure, 156.16 
bound by the Agreement; the PH bas Joo] 0 | 05 
nn ſhall refund, 13. 0 10 . | 14-1174 nar 
U Appzen- 


= 


— — 


; Attornment, mw compellble in 


| by 


Oe; her equita 
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. 7 able 5 the Principht Por nts. 


ebene SO Sy 
Ge, Money given with him, 


Ky 


0 be e 5 ee 


Page 29. e 


Apprentice may in 
"ap Maſter to ſue 
a Kean, 


" Wile” 


{ÞÞ>- 


26. C. 7 
20S. 


nnn 4 


— _— — 


\ 
D. 
r 
- 

{ 


Sinkjea" Hos 


| Baron, where ke is to have a Por- 


tion, om Condition of making a 
ture and the ens dies 


„ 


Apen ſell to the Baron, 


3 


have the Portion Page, 45. Caſe 4 
| Feme Truſtee to ſell Lands, where 


and Feme mortgage the Wife 
Land by Eine; and aſter borrow 
| of the ſame Nn, 
the Heir of the Wife ſhall pay 


both Debts, 66. c. 12 


Feme Sole has Power to make 
Leaſes; ſhe marries; whether ſhe 


Bond, is Penalty. | 


MR ams 
Bond, if loſt, where Equity will 


Bee 2 bis Gods 4 pel a © whether 
ihe Tos to | \ 29. c. 9 

GH e. 
| LY ; an, if I h. £4 
wal . nec | 29. c. 9 
oh; Baron and Bond, Error of quadragint inſtead 
Baron the not be decreed to| of quadringent', relieved in E- 


7 itable Eſtate, without 


making 4 Ptovifion for her, 3. c. 5 
Fame though her Agreement with 
the Band to have the Equity 
x 4 * Redemption, be fraudulent a- 
cn ſubſequent 'Mortgagees, yet | 
weil hebe Dower” . -— uf 

A k Rong | 4 & 
ble Eſtate Jable 
to Satisfaction of Baron's Debts, | 


ant ..6. 6 
Feme, ber 4 4 ſuſpended, ful 
me went back to her Husband; 


be offering to cohabit with ber, 


ELD 7 3 . 7 
cloping ſhall have no Fayour | 


from a Court of Equity, c. 8 


"Baron, how far to be charged with 
A aDecaſtaoit or Breachiof:/Truſt, | 

committed to Feme and her Tor! 
20, C. 4 


g 2 : — 
„mag UF 


| 


| 


| 


quity, A 36. c. 2 
Bond, twenty Years old, ordered 
to be Heer ama 39. c. 5 


— 


— 


* ——— 
ni mote G77 * 


Tat 
1 . 5 : = * » « 4 *. \ 
0 CI 5 4 77 Gir , : , , 
ok 8 — 
399940 Dre 1 | 


E * ) .- Charity, 


Harity, Rent : charge deviſed to 
it; all the NEE need not 


de made Partics, 13. Cc. 16 
e Contribution, | 


At. 4-578 | 
Contribution by Sureties, 13. c. 14 
Contribution is all the Tenants to 
% Rent-Charge,, |. 13, C. 16 
Contribution by all the Executors 
to Payments of Debts and Lega- 
1 cies, ie e e188 

Contri- 


1 "IR FR - i * 4 p dg. 
> n th ITY 
1 


N Table f Abe nene Hains. 


Contribution by the Goods "ſaved, 


rected to y whether ſuficient | 
: lefty: 24 to 1 37. 5 

Commoner — LP; — 
Damages for 

mon — — 

- -moners -ſhall be obliged: to ac- | 

| 1 the 2 Dy 37. 


Condition. vide penalty.” 
Condition — where Equity | 


will relieve againſt it, 44. c. 2 


nj a = 
| 5 5 
Condition cubſequitht at, we Equi- 
| e will relieve againſt it, 46. C. 5 


Condition of Marriage with Con- p 


ſent, where it is in rerrorem | 
only, A 46. C. 7 

Condition yes hy where the A- | 
greement vol 50. c. 12 
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1004. per Ann. the old Steward was removed, and an- 
other was put in, who was intirely ignorant of the E- 
ſtate, which occaſioned a farther Delay: At length an 
Blute called Woolfton was pitched upon, but that being 
in Mortgage, and the Rall not having the Counterpart 
of the Mortgage, whereby to know what Part of that 
Eſtate was not included in the Mortgage, and the Mort- 


his Mortgage Deed, it gave the Earl great Uncaſi- 


neſs. At length the Mortgagee took his — and the 
Earl an Aſſignment of the Mortgage, and thereupon 
Part of that Eltare, not included in the Mortgage, was 

pitched upon; and a Particular thereof being made, 


No Earl ordered Inſtructions to be drawn for went, : 


which he intended. to himſelf very ſuddenly 
London ; but was — an. Account of the Ras 
ging of the Small Pox there | 
Some Time after Six Stren/bam Maſters catde to viſit 
the Earl at his Country- Seat, and being very diſſatisfied 
that the Settlement was not made, the Earl delivered him 
the Inſtructions to carry to London to have a gettlement 
drawn ; but Sir Strenſbam g Memory failing him, he en- 


tirely forgot that ſuch Inſtructions were delivered to 


him; and upon the Earl's ſending to him to know what 
he had done upon the Inſtructions, and ſuch an Anſwer 
being returned, that no ſuch Inſtructions were delivered 
to him, the Earl ſhewed great Uneaſineſs and Anger at it. 
Ihen new Inſtructions were drawn, and ſent to Lon 
> e Chaplain, —— wad he At 


agee refuſing for ſome Time to take his Money, or to 


LY 


1 
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vice and Opinion of Counlel; after What Manner the 
Settlement was to be drawn; and thereupon it draw 


and aGually ingroiſed, and left with the Earl's Steward 


for Execution, \ held Batinels i was to carry all Deeds 
to be executed by the Earl ; but the Steward dying Juſt 
after, this cauſed- another Delay. 

The Earl being ſuddenly taken ill with che Gout, was 
adviſed by his Phyſicians to go to the Bath; and after his 
Return, being ſtill ill of the Gout, his Phyſicians direc- 
ted, that he ſhould not be troubled with any Manner 
of Buſineſs wharſoever ; but about a one 2 before he 
died being then in good Health, though his Gout 
him, the Settlement was ordered to be brought up to be 
— ; but a neighbouring Gentleman came to make 
him an Vihe, at which the Ear! ſhewed 


Uneaſineſs, becauſe it E the Execution the 
Deeds for that Time. 


About four Days before his Death, his Ph Fon 
ving him great Aflurances of his Recovery, he ſent his 
Steward about forty Miles diftane about ſome Buſineſs, 
who carvied the Key of his Office along with him, where 
the Sertlernent was locked up. Two Days after, the 
Earl being taken fuddenly with the Gout in his Stomach, 
called for the Settlement to be executed, but not being 
to be had, a Meſſenger was immediately diſpatched to 
the Steward to come back with the Ney; but his Lord- 
ſhip died in two Days, before che Steward's Return. 

But the Earl a little before hisDeath' made his Will, and 
thereby gave the Pluintiff a Legacy of $0601. befides what 
is ſettled upon her by our Marringe-Arvicles ; > us made Lady 
Carew his only Daughter and Heir, Executrix of the Will. 

The Bill was brought againſt the preſent Earl of Co- 
ventry, and Thomas and Henry Coventry, who were all the 
Remainder-Men behind him; and againſt Sir William 
Carew and his Lady; being Heir and Executrix of Earl 
Gilbert; and thereby the Plaintiff inſiſted, that the Ar- 
tieles alone ought in a Court of Equity to be conſtrued as 
an Execution of the Per; and that as Deeds en 12 


„ ne the particular Lands; 


The Earl of Ooventry's\Caſe. 
engroſſed ſhowld prove 


in Caſe the Artides and Deeds tr 
defective, or not amount to à ſufficient APpotitakerit 
| thereof, then in ſuch Caſe by Virtue of the Cebit ih 
the Articles, the Heir at L. bf Earl Gibem bright ts 
ſet our other Lands to her for her Joihture, of de HEE 

Value z of ought but of the teal or N 
to make her Sati 1 | 

"Mk Baton Gilbert. The Quieftivds; which; as I 
ory will be neceſſary for 4 Decifioh of this Cale: * 
leaſt ſuch as 1 al break & Tito Will be theſe tits. 

Firſ; Whether hy Acts done by Parl Gyr will be 
binding and a real Lis uhen tie Defchllant, une 18 1H 
Remainder ? 

Seton, IF chat ſliculd bs fo Gbethär he bag ny 
Right to be raliebi igalulft the Helt br Exetutöf 6f 20 
Gilbert, touching his teal dt perſonal Eftite? Theſe tW 
Queſtiohs being felt fettled, will take in thät, Ghich 
will on the Refhitivh; torch the Dectee to be made 

in t Catiſe. 

Now as to the firſt of theſe Sag T um of On 
den tet hoſe AGH dene by art OH „ Will be a 
Lib the noble Lord it Neraindef; and for that 
would gladt e general 0 
and why partictirly in this Power old 
— the Nemainder- Mari. * 

e Priveys; Aben they firſt catne over into the IM * 
Commbm Law; upöti the Seats of 27 H. C. fot r arialy 
278 Uſes in Poſſeſſion; were by che le Reſslitighs of E“ 

the Commen Law, taken t66" ſtrictiy im Point of Cit: 
cumſtanees. As they went te defeat that very Effate 
Which was raifed by the Covenatit, and a ſettled 
by the Ooenamtor who hat the Inheritance, tlley were 
looked upet as odious, and what merited no Fawn 
whatſoever : And therefore it was held neceſſity, that 
every Circurhſtatice that was appoirited in the Execu- 
tion of them ſhould be complied with, before they 
could deveſt arr old Eftate; or create! a new one. | 

This, T ſay, was at Corbaioh Law; but as it was 
contrary' to naturaf Juſtice, fo this Court hath always 


interpoſed, 
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interpoſed, and ſupplied ſuch Defects where ever there — 


appeared to be a valuable Conſideration, as in Caſes of 
Marriage, Jointures, and other like Settlements: And 
of late the Courts of Law have conſidered them in a 
more favourable Light than heretofore; for this Power 
may be look d upon more, properly, as Part of the old 
Dominion, which the Owner of the Inheritance reſerved 

to himſelf upon the Creation of the Eſtate for Life, to 

which he annexed it; and I think, it would be contrary 

both to natural Reaſon and the Intention of the Parties, 

that any other Conſtruction ſhould prevail. It is ſurely 

in every Man's Power to limit and diſpoſe of his own 

Eſtate upon ſuch Terms as he pleaſes. 10 iter 

The next Queſtion will be upon the Articles, whether 

they do bind this Eſtate, ſo as to be a real Charge and Lien 

upon the Remainder. As to that, I think, they are. 
Where there is a Price paid, and there comes a ſubſe- 

quent Marriage, Which ade the Conſideration of Mar- 
Jeinres riage- Articles, I look upon the Jointreſs to be, eo inſtanti 
chaſer. that the Price is paid, and the Articles executed, a Pur- 
rag wc chaſer for a valuable Conſideration. In all Caſes, where an 
fore legal Agreement is entered into in Contemplation of a valuable 
— Conſideration, when tha is performed, it is but Juſtice and 
upon in Conſcience, that the Purchaſer ſhould have an immediate 
Le. Right and Ownerſhip, in what he hach ſo purchaſed: And 


to 


Owner of therefore a Court of Equity, before the Execution of any 
date. legal Conveyance, looks upon the Party to be in immediate 
Poſſeſſion of ſuch Eſtate, and to have a Power of deviſing 

and l giving it away; nor have I heard of any Caſe, which 
* in any Degree impeaches this Doctine, but the ſingle Caſe 
Ariiele, of Powel and Powel, where a Tenant in Tail had articled 
WT. to levy a Fine and ſuffer a Recovery, but afterwards re- 
dn nn fuſing, the Court of Chancery decreed, that his Heir 
nor biud ſhould not be held to- a ſpecifick Performance; but the 
ne Reaſon of that | Reſolution . will appear to turn up- 
on another Foundation; it was becauſe the Heir in 
Tail came in under the Statute de donis, and is in by 
Virtue; of that Statute ſingly; and not any Way: deri- 

n e | | na 


"oh 
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had been an, Entail in Equity, .this-Coute- wand haue 92 —. 
forced che Heir to e Mgt Rang; ett 3 
bis Anceſten 1 7 to 0 h var Jogger a nt fl 
5 Terk: « A 51003 0115 hon 3803 right dais 1 hol þ 4 bis raue 
1 hene have been other Cuſes mentioned to the; ms — 
Purpoſe, but I think they all fall unſler this ganerdl =o. = 
Reaſon, that the Perſons, Who came into this Gourt for 177 ick Farm 
Relief, were Volunteers; and there Was ud Bargair made; f Sers 
no Price paid, nor the Party ri way damaged a and pwr 
therefore he could not hope to recuvet ay Damages at Heir. 
Law, for the Breach of ſuch, Corenant. Nellixgs 
And as to the other Set of Caſes, that this is not a 1 
gal; Lien upon the Eftates \I:tapnot fee! What Weight that 
can have 1n'a Court of Equity, fince that is the: very 
Reaſon, that obliges che'Paxty to cams here fat Relief. 
There is one Caſe, I thiiſk has not been mentioned; rear e 
that of Smith and Wooley, Which was a Power to! limit — by 
and appoint Lands, by Will, fo as the ſame was ſigned f 
and ſealed; although, it was not ſigned and ſealedꝭi yet a «, e. 
which purported to bea Will, and: was reallyf ſuch moſs 
on the Statute of Frauds and Perjuries,] amounted to . 
2 good Declaration of ſuch Power: But 1 Queſtion} ＋ 
whether it may be ſo. ſince that Statute, unleſs there had me Ze 
been ſomething ſigned and ſealed by the Party;-andtheres Po 
fore I cannot lay any Streſs upon the Hraught of the 
Will, which was prepared in this Caſe, ſo. as to make 
the ſame amount to an actual Execution of the Power 
But my preſent Opinion is, upon all the Circumſtanges, 
that this is ſuch a Defect; as I proper for the Relief 1 
this Court. 
As to the ſecond Ge * the Plainiff bes 
any Right to be relieved againſt the Heir or Executor of 
Earl Gilbert, touching his real or perſonal Eſtate P. The 
Covenant is, as I have obſetved, that the Eatl or his 
Heirs, or his Executors ſhould ſettle Lands in Purſuance 
of that Power, or otherwiſe. It has been ſaid at the Bar; '* 
that the Words, or otherwiſe, at the End of the. Corenant, 22 
ſhould be look d upon as meer technical Words i the 
Draught ; ; and that they. ſhould have no Operatich o 
lane (B) chargs 


.- charg6'the real or perſonal Eflate of the Earl. That, in 


Words: / 
on, is Crataping/ the Articles too much: For 


ende by din This hach been a ſacred Rule in all 
* Expoſiti ns) and what, if one departed 


The" Fart ef Coventry's Caſe 


. 


W to reject any Words out of Wills or Conveyances, it muſt 
comers" appear exceeding plain, that nothing could be meant or 


* 
— 


. - - riagechad never taken Effect; and therefore the Domi- 
nion he had over the Eſtate by. Virtue of the Power, muſt 


de 'xetkoned' to be the Confidetation of the Marriage, 
and the original Foundation of this Jointure ; but the 


-: 1... Words, or otherwiſe; make the Obligation he was under 
of providing for this Lady ftill ſtronger than it was be- 


n — 
= 
: 


Debi by  {yrief yi 

2 in his Lifetime diſcharged 
outef the much the leſs conſiderable; and that as Mortgages, 
e vhich are due to the deceaſed, go in-Increaſe of the per- 


fore. Tbe Power was a Lien only upon the Heir, and 
de alone in Execution of the Power could have been ob- 
liged to make good the Jointure : But as the Eſtate was 


loaded witch many Incumbrances, which muſt have been 
previouſly ſatisfied and diſcharged before ſuch Jointure 


could take Effect, it was but a prudent Proviſion, to 


bring the Aſſets, which were to come to the Hands of 
the Executor, in Aid of the Proviſion he intended for 


his Lady, and to make the Executor auxiliary, in caſe 


the Land proved defeQtive. 
This Expoſition is grounded upon a Principal of E- 
quity, that whenſdever there is a Debt charging a real 


Eſtate, the Executor ſhould aſſiſt the Heir in paying it, 


becauſe the Aſſets are the proper and natural Fund for 
ſuch a Debt, fince if the Teſtator himſelf had 
it, the Aﬀets would be by fo 


of 
ws 


The Earl of Coventry's\Caſe. 5 
Fonal-Btare, fo it fees tb be juſt; that che ſame Fund 
ſhould- be applied towards N them Aud chere 
fore it is, that Courts of Equity do every Day fertle Pro- 

+ und Cobtributions in cheſe between Heirs 
and Bretuters; but here ir cannot be preſumed, that 
Ä Ä eg 
but the Fer; and therefore to bring in the perſonal 
Eſtate, would be ati ori iginal Power, thut is no 
where taken Notice of, Ne Ge to have been 
intended in the whole Negotiation. I ſay; would 
be ſubſtituting a new — fark old one. 

0 *. „ oi 


This Power, I take to be à mer 
coupled with a Truſt, which runs through the whole 
Elite; o that any of the Retmainder-Men, who ſhall 
at any Tithe take an Eſtate under this Will, is to be cons 
ſidered büt as a Truſtee, in reſpect of any Jointreſs, who 
ſhall rake in Purſuance of the Fer reſerved by the Will. 
Now if notwitliftanding any Defect in the Non - obſer · 
vance ef Circumſtanees, the legal Eſtate ſhould not be 
conve 'd in Virtus of this Wer; yet as ſhe paid a valus 
able eration, for What was invented to be 
under this Per; there is the ſume Foundation fbr con- 
ſidering her as a Ceſtivy que Tul, as ch& other 4 Truſtee: 
And what can be a more Cafe tbr this Court to 
decree Relief in, than when ſuch a Perſon demands d 
CO TIE and a6 kee the 
| ts? 


There is , wide Difference Wee kind of N. — 


rween 


ers, and Powers of Reweation. The latter being gene- » 
rally annexed to voluntary Settlements, and always tends Ne. 
ing to overthrow and defeat Eſtates, have therefure Bes. nd 


been looked upom & odious both in Law e ; Appoin 
But I have never known it otherwiſe, but that Powers x8. 
like this in Queſtion, have always had a liberul Schſb and abe, n. 
Conſtruction put upon thetn, ' It is the Honour and — "_ 
Glory of a Court of Equity, to reduce all Acts zned B- — 
ecution as near as poſſible to the Intention of che Parties # cue 
And hence it is, that we (ce conſtunt Application made to — 


be rec 
ſuch oe 


Law. 


Estates. 


e 


* 
- 
- 


8 cond bare nd Comperiſation ſor but in Damages. They 
g always upon this; that whete the chubſtancec of the 


deal further; for 


Me Rarihaß Coventry. Cat. 
Jack Connor #iſpecifick. Performance of Articles and 
reetienits, which the Parties at [Lav 


Agreement is performed, thę wall ſupply AnN, Pefect in 
the Form. 80 Fog this Would amount to a gh Execn- 
tion of the Power, had there been noiother Tranſadtion; 
but that of the Articles only; but this Caſe! goes à great 
er the W Earl Gilbert. declares 
ſtronigeſt and moſt eſfectual Manner: 


his Intention init 


Hie orders a Ded to be drawn, and a Drapght Was nul 


and 


ingly: prepared, Where certain Lands were actual ſet out, 
appointed to be veſted in Truſtees fox the Vſe of the 
Plant „ and / the Conveyance had been executed, if 
Death, which ische Act o God, had not preyented it. 
But it may be further obſerved, that although the De: 
Sgnation and Appointment of theſe Lands, was, to; come 
— Earl Guben, yet the Eſtate was to mpve in 
Reality from another: For 28 according to the) Reſolur 
tion. in Sir Edward Clere's: Cale, in the & Repo, if a 
Feoffment is made to the Uſe of a, Will, che Eſtate 
in ſuck Caſe is deriyed not from the Will, hut the 


Fealbaens 5, 40 che Arthlen which! interpoſed; in; this 


„ie 


Caſe, are only. directory of the Will, which firſt e 
the Hỹ 1» hut 90s 

But it 18 obſected, that the particular 1 are nod 
ns ed in the Articles; to which it may be anſwered, 
x compre , dd certum reddi poreſt; for there is a 
Relation to ſuch Eſtate, as is compriſed in the Will; and 
he cannot lottle amy but- os is Part of the Flute fo 
- referred Mrs 

There have been other Objeftions made. in this Caſe and 
Fe that he covenants for himſelf, his Heirs, Executors 


b —— and Adminiſtrators, that he would ſettle, or would pro- 


renne 


al 


aue 10 be ſettled: Lands of 500 l. per dun. purſuant to 
che Power reſerved- to him, . it is ſaid, that 


this is not a perfect Declaration or Execution of, ſuch 


£ . rer, * dd the Words, * leave ** . 
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and he was thereby at Liberty to have ſettled unother 
Eſtate for the Plaintiff's Jointure. I don't know / that in 
common Underſtanding, any great Streſs is to be laid 
upon the Words, (or otherwiſe) and that they are of any 


great Weight, being generally inſerted in all Covenants 


by Conveyancers. But granting them the ſtrongeſt Im- 
port and Signification, I think they have this obvious 
and natural Meaning, that Earl Gilbert might be at Li- 
berty to make a Proviſion for his Lady out of another 
Fund, or that if the Eſtate, to which the Power extend - 
ed, ſhould prove ſhort or defective, he ſhould be obliged 
to aſſign another Fund for ſupplying ſuch Deficiency. - 

80 Ss without deſcending minutely into the ſeveral 


{ 9 


Authorities which have been cited, I take it to be mani- 
feſt from the Reaſon and widtiral Juſtice of this "Caſe, 


that it is incumbent upon à Court of Equity to execute 
the Intention of the Parties; to ſupply 
any Circumſtance in the Bxecution of this*Marriage- 
Agreement, and to let the Lady enjoy the Benefit of that 
Proviſion which her Husband intended for her, and her 
Friends, who carried on the Treaty of Marriage, had in 
their View : And though it has been ſaid; that this is the 
Caſe: of an Heir at Law, who is to ſuppore'the Honour 
and Dignity of a Noble Family; yet it ought" not to be 


the Defect of N 


forgot, that it is alſo the Caſe of 2 Jointreſs, who has | 


been at leaſt equally the Favorite of à Court of Equity. 

of the Rolls. This Caſe, in my A pennen 
may be reduced to one Queſtion only, u. Whether the 
Plaintiff, by Virtue of her Marriage Articles, hath A ſpe- 
cifick Lien * the Lands in Queſtion? _ gh in the 
Courſe of this A ent, a ſecond as been! 
made, wiz. Whether ſhe 6ught not to take the Rem 
againſt the real or perſonal Eſtate of ber Gdecbelte Land- 
But the Determination of the firſt Queſtion" Will, I take 
it, 
of theſe Articles, a ſpecifeb Lias upon" this Eſtate, I dot 
ſee that ſhe is bound, in Favour of the Remaimder- Man, 
to depart from it, and take her Remedy 2 


(C) 


the 


put an End-to-thie Second; for H Ihe hatt by Vittue | 
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the real or perſonal Eſtate: As ſhe need not do it, ſo, I 
conceive, ſhe is not bound to do it; but on the contrary 
ſhe: having that which, way intended for her, made good 
to her, the muſt abide by it, 
I ſhall i in the firſt Place conſider, under what Qualif- 
cations. the Plaintiff ſtands before the Court. She is a 
Purchaſer for a valuable Conſideration, and unprovided 
for, unleſs this Court ſhall think fit to relieve her; 
at leaſt not provided for in ſuch Manner, as was agreed 
to, between her Husband and her Father, who treated 
this Marriage on her Behalf: And in both theſe Cir- 
28, as well in R egard that ſhe is a Purchaſer, 
as. that otherwiſe ſhe will be unprovided for, ſhe is in- 
1 E ig to have the Benefit of theſe Articles. When 1 
fay the is a Purchaſer, I muſt take Notice, that ſhe. is 
2 which alone 
gu vould be a ſufficient and meritorious Conſideration, but 
lükewiſe in Regard of a very great Fortune, which ſhe 
brought into the Family. It has been ſaid indeed, that 
the Noble Earl the ſtands in very favourable 
Circumſtances, as he is the Repreſentative of the Fami- 
ly; and therefore this Charge ought more properly to be 
laid on the perſonal Eſtate, the better to enable him to 
ſupport the Honour of it; hut if there is any Weight 
in this, it ought, to be conſidered, that the Plaintiff's 
matrimonial Right of participating in the Honour, gives 
her no leſs a Claim to the Indulgence. af the Court. 
I chiok it proper in the next Place to take Notice, 
chat altho' the Plaintiff is thus qualified, ſhe has never- 
theleſs brought ber Bill, — the preſent 
Eaxliof. Coventry, but alſo againſt the Executrix of the 
late Barl: In which, I think, 1 
viſed, leaſt if the Court ſhould be of Opinion, that ſhe 
was not kelievable againſt the preſent; Earl, they might 
do hey -again{t the ather Defendant the Execu - 
tr of rhe late Bal; beſides it was proper, to make 
5 the meme dark, e che Flaintiff S De- 
G ty r Aer 231 1 1911 n 1 (47 mend 


28. LD} 
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mand of her Legacy of 3800 . which Bn bath Lew. 
the perſonal Eſtate. 1 

Here I think it proper to mention an 
That as the preſent Earl is but Tenant for 570 he * 
Plaintiff, if ſhe would have bound the whole Inheritance, 
ought to have made his eldeſt Son, who has the next Re- 
mainder in Tail, Party to a Cauſe, where a Charge is 
ſet up, which may affect the Eſtate after the preſent 
Earl's Death: But, I think, the Defendant was well ad- 
viſed, not to take Notice of this, ſince if the Plaintiff 
would put off the Cauſe,” and in order to make her De- 
cree more concluſive, would make the Earl's eldeſt Son 2 
Party, it would only create more Expence to the Far- 
ties: But thus far, the not having brought the Remain- 
der- Man before the Court, will influence the Relief, 
which the Plaintiff can have at this Time, that it will 
not be ſo extenſive, as if he had been made à Party; for 
then the might have had a Decree to hold and enpy du - 
ring her Life, and have bound the whole Inheritance, 
whereas now ſhe can only have a Decree to bind the BE» 
ſtate of the Tenant for. Life; and of N ce & —_ 
mainder-Men, who are before the Court: egy th 
Having premiſed thus much, I cannot but Seve, 2 o 
chat Powers ariſing out 7 s; did originally belong- to g vr 
Courts of Equity only. any of — ably. — them 
ting to Uſes, Courts of Lare neither judge of che = 
Conſideration of Uſes, nor of -any Conveyance to Uſes ; 2 te: be 
nor conſequently had any Juri concerning Pavers, Se 
which aroſe out of them; but they . ſolely . 
in Point of Juriſdiction to Courts Equity: Now in- 
deed thoſe Statutes, and particularly that of the 27 H. 

8. hath, by 1 es into Poſſeſſion, incorporated 

them together; they are — legal Eſtates, and be- 

long to the Courts of Law / to judge of: But ſtill were The con- 
this a Conveyance to Ves executed, or a Common Law den 

Conveyanee, the Conſideration of any equitable Intereſt de- 
in ne, conveyed, belongs to Courts of Equity by gs 


Virtue regen neo 
belongs to Courts of Equity notwithſtanding the Sebel Oe 


11 


Vi.rtue of chat original Power which they had before the 
. . Making of any of thoſe Statutes, and which is not taken 
away by any of them; and conſequently, I think; the 
| preſent Caſe comes before the Court as properly, arid in 
the ſame Light, as it woulks have Wer ann the Statute 
of Uſes. 
Before the Stirnte ak Uſes,” Ceſtuy que TY in Fee had 
a Power to make an Appointment of the Uſe, or of any 
Part of it; and this would have enured by Way of Di- 
rection to the Truſtee to ſtand ſeiſed to fach Uſe, or to 
corivey ; and the Judgment and Conſtruction of ſuch Ap- 


t belonged to a Court of Equity, which alone 
could compel the Truſtee to convey; and ſince the Sta- 


, 
tute, if Ceſtuy que Uſe for Life, with a Power, covenants 
for a valuable Conſideration to execute his Power, and in 
the Execution it proves defective, this Court aids the Ex- 
ecution of it, and makes it effectual. Nay further, if he 
Tenave doth not execute his Power at all, this Court, I con- 
for Life Ceive, ought to decree an Erecution of that Covenant, 
kae, as it would of any other Covenant for à Oonſidera- 


— compel him to execute his mer; for as the 


nants for tion, and 
Ar. Iuſtice of the Court makes good a defective Execution 
— againſt the Remainder-Man, ſo if the Tenant for Life 
engen dies before the Execution, I conceive there is the ſame 
hi 25 Juſtice due to the Purchaſer againſt the Remainder· Man, 
after his Remainder 7 + as there was before, ** 


—— 


r iy ede Covenant the Purchaſer has a Liey upon- the E- 
ITY ſtate, e eee e 0 


1 Nas 06.251: // 
cx ene the Ramaindr Mn. as ae) 1"; N 2 


Ml The Aiding an iniperſe 1 ad the 1 

into Execution a Covenant to con 
= Foot in all Reſpects. If Defiant in — 
an imperfect Conveyance for a valuable Conſideration, 
* will ſupply that Defect, and decree an ef- 
MI N 80 in like Manner will 
0 Er wu Court decree a „ if he covenants for a 


2 valuable 


© is 72 91 * J 1 own ep E 219 6 


7he Earl of Goventry.s. Caſs. ts: 
valuable Conſideration to convey. To come neares-co.thi Tenaar i 
preſent Caſe : A Man ſeiſed in Fee of Lands of 1000 L nan ww 


per Ann. covenants. to ſettle Part of them worth 300 f fe 


per Aus. though the Lands be not ſpecified, there e 


be no Doubt r. n e eatrind, — 85 


tara ls; PR. 
in Tail, who, without levying a Fine or ſuffering a Re. rp | 
covery; makes 4 Comveyance 70 à Purchaſer for a valu- fas: 
able Conſideration-z! I agree, the Court would not decree 16 %. 
it to be made good againſt the Iſſue in Tail, or the Re- Kell ver 


mainder-Man, for the Reaſon that hath deen given by let de 


Mr. Baron Gilber And I would add this further Ohſer- e Ae. 
vation, that a Common Recovery being held to be dbſo- r“ 
lutely neceſſary, to take the Eule; Tal out of the Sta- 
cute de donis, then only it is, that the Conveyance is 
| ſubſtantiated: Nothing can deliver the Eſtate out of that 
Statute, but ſuch a particular Form of Conveyance, and 
therefore if the Party bath not uſed it, it remains {hill 
within the Reſtraint, of that Statute Indeed I don't 
know any Caſe hatſoever, wherein the Form of 
— is ſo eſſential, as in the Caſe of Tenant 
in Tail; for a Common Recovery mult be had, to, let 
him into the abſolute Dominiom of the Eſtate; unleſs. it 
be of an Eſtate - Tail without any Remainder; and then a 
Fine by the particles Proviſion; af the —_— of 4 H. 7. 
is ſuffitient. 1 e 5: 

To come to che Nala Caſe: In 00 to dee 
it, it is neceſſary. to confider the Articles upan the 
Plaintiff's, Marriage, as they are relative to the Will of 
Earl Thomas.” And here I: muſt ſay, I. differ: from the 
Counſel; as well of the one Side as the other, in ſome 
Particulars; I think, that Earl Gilbert had his Election 
to make this Conveyance either by Way of A 3 
nr to on a h or to convey or procure to be 


4 0 n 


© 


WW 1. Ear. of Coventry Caſe) 


1 - cotiveyed? m Eftate in Fee-ditmple. Notwithiſtanding 


9) eee have cbjethed; char ths Word, 
EOS: be rejected, as inconſiſtent with the Pro-—- 
rol © viſion; Which wus to take 'Effeft immediately after the 
Death of Burl Gilbert, which it is impoſſible it ſhould do 
bi ſay they) in Caſe ſuch Proviſion was to be made after 
„bis Death by his Heir; yet here are Words, whereby 
he bath a — to execute thoſe Articles, by appoint- 

ing the Uſe anc to che Prwer, or by conveying Lands 
0 Fes · ſimple; (though I don't think he would deliberate 
ong upon that Foint, whether he ſhould charge Lands, 
2 . E or 
nt NIN he had abſolutely in his Power) but that 
lh which ſheurs he was to have an Blection is the Words, 
2 or to be conveyed, which muſſ neceſſurily have Re- 
"lation to Lands in Foe - ſumple only; becauſe the per of 
Apponcmen under the Will, being perſonal to the Earl 
be could not transfer 10 nn to be 

— 2 e £i 

Taking this Expolition'! (chen to 8 there is 0 

ul Reaſon, chat becauſe Eurl Gillert thought fit to contract 
for Lands hith were in his Power, and alſo for Lands 
which were not in his Power, that the Party with whom 
the Contract was: made, ſhould thereby be prejudiced as 
to the Lands which were in Earl'Gilbert's Power : And 
the Qneſtiom tomirig to be, Whether within the View 
undd latention of the Parties, theſe Articles 8 to be 
coniidered as a Charge upon the Lande, which' he might 
charge by Virtue of the Power in the Will, IL muſt be of 
ion; that they are à Charge upon that Eſtate, 
and that the Alternative was but auxiliary, and put in as 
a>Proviion, in Caſe of 2 Default of guffciency of the 
Eſtate cumpriſed within the wer; and t 6 that 
the preſent Lord cannot deliver hiniſelf from the Exe- 


Nuss oy 
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oution'iof that Power, which was certainly within the In- 
tention of Earl 'Gilbers to have executed, and was as 
eleavly within the Intention of Sir Srenſbam Maſters, 
we muſt be thought to expect and depend upon a Pro- 
3 viſion 


viſion out of thoſe Lands, which he knew. the Karl had 
a Power to ſettle, rather than out of, Lands, which 
it did not appear he had then purchaſed, nor was it 
certain he ever would: And accordingly Inſtructiuns for 
Counſel to draw. a Settlement of Lands within the er 
were delivered to Sir Strenſbam Maſters, which is a {uffici- 
ent Evidence of his Concurrence, if that were neceſlary : 
And I take it, that the Articles are a Lien upon the R- 
ſtate, notwithſtanding particular Lands are not men- 
tioned, but only a general Covenant to ſettle Lands of 
the Value of 500.4 per am for in the Caſe I juſt now 
put of a Covenant to convey-;- If a Man ſeiſed in Fee 
of Lands of 1000 f. per dun. covenants to convey Part 
of thoſe. Lands of the Value of 5300 l. per Am. the Cov 
venantee hath an equal Right to have 500 l. per Aun. of 
the 10001. per Ant. as much as if the Lands had been 
ſpecified : That being certain, which may be reduced to 
a Certainty, and this Court having always exerciſed a 
Power of ſetting out Lands. Rn. 21, eat 

No although I am of Opinion that the Plaintiff the Wbetbet 
Counteſs would have been entitled to Relief, had there c cp, 
been no other Tranſaction than that of the Articles dag an 
and the Marriage; and it may not be neceſſary for me 48... 
to ſay any Thing as to the particular Lands intended Mas is 
to be ſettled by Barl Gilbert, with great Advice, upon de, bur i 
inſpecting his Writings, and conſulting his Agents ; nor fg 
doth: it to be of much Conſequence to either Par- Death, 
ty, whether 500 L. per Aun. be {et out by Commiſſioners aided by 
appointed by this Court, or the Lands already ſpecified % nou. 
be taken at that Value (for it is not ſuggeſted that thoſe 
Lands do exceed 500 l. per Au. but on the other Side 

the contrary hath. been alledged, that they rather fall 
ſhort, than exceed that Value, and this hath not been 
diſputed by the Defendant 's Counſel) 1 ſay notwithſtand- 
ing all this; yet the Plaintiff's. Counſel having laid a great 
Weight upon this Point of the Deſignation of the Lands 
by Earl Gilbert, I muſt ſay; That where a Man may do 
or forbear to do an AQ, and reſolves to do it, and makes 


ſome 


* 


ſome Steps towards it, and is prevented by Death from 


* LES 
_ 
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The Earl of Coventry's Caſe 


carrying that Reſolution into Execution, I cannot think 
That « Foundation for Relief in this Court. It is true, 
there has been a Difference taken between Acts a Man is 
bound in Conſcience to do, and thoſe he is under no Obli- 
gation to do: It is ſaid, where he is bound in Conſcience, 
there Death will not prevent the Effect of his Reſolu- 
tion; and the Caſe of - Smith and Aſbron, 1 Ch. Caf. 264. 


bath been cited for that Purpoſe ; but when that Caſe 
comes to be conſidered, it doth not warrant that Doc- 
trine : Tenant for Life, with Power to charge his Eſtate 


by Deed or Will with 500. by way of Proviſion for 
his younger Children, ſent Inſtructions for the Draught 
of a Deed for that Purpoſe,” but before the Conveyance 
was prepared, died. The Court did not think that Ac- 
cident a ſufficient Foundation for Relief, but having di- 
rected a Trial, whether thoſe Notes were Part of his 
Will, it being found they were, the Court decreed ac- 
cordingly for his Children: Now if the Court could at 


ßjrſt have relieved in that Caſe, they had no need to di- 


rect that Iſſu e. 


This Caſe is cited by the two Chief Fuſtices in Argument 


ol tbe Cale" of Bath and Mountague, and is there taken 


ſtript of that Matter of the Notes found to be a Will, 


and repreſented in this Manner; That if a Man hath it 


in his Intention to execute a wer for the Benefit of his 


younger | Children, and is ſurpriſed by Death, a Court 
of Equity ought to aid: But this not being an original 


Opinio of thoſe very learned Perſons, but relative to 


may or may not do it, it 


the Caſe cited, it can be carried no farther than that 


Caſe doth warrant : I don't ſay, but in the Caſe of a 
Proviſion for younger Children, ſome ſolemn Act done 
by the Parent, the Nature of which the Court will 


judge of; and though it be ineffectual, it may be reaſon- 


able that a Court of Equity ſhould aid it; and theſe de- 
fective Executions of | Powers' are frequently aided; but 
where a Man is only proparivg to do an Act, and he 

pretty difficult to make 


3 thoſe 


The Eur uf Coventry Cut, 17 
| thoſe preparatory Steps to amount to ſuch an Execution 
of his Power, as'this Court weuld make effectual. 
Indeed no one tan ſay in this Caſe, but that the late 
Earl was bound in Honour and Conſcience to execute 
this Covenant; and it appears fully by the Proofs, that 
he thought himſelf under that Obligation : It appears 
that he had the Anxiety upon him concerning 
it, and therefore it would have been an hard Caſe if the 
Plaintiff ſhould loſe her Jointure, had it gone only upon 
the Foot of Accident; but from what I have already ob- 
ſerved, it may be abſolutely reſted upon the Articles, 
and therefore I think it altogether unneceſſary to deli · 
ver any poſitive Opinion, how far independent of the 
Lien by the Articles, all that followed, would have a- 
mounted to ſuch an Execution of the Power, - as this 
Court would have made effectual: But upon the whole, 
I am clearly of Opinion, that the Complainant is en- 
titled to be reli mn * 4-721!) 2 | 
Lord Chancellor. Many Caſes having been cited, which 
were alledged to be parallel to the preſent one; I was 
deſirous in a Queſtion of ſo great Importance, that they 
might be firſt looked into, and that I ſhould be after- 
wards aſſiſted by my Lords the Judges, before I came 
my ſelf to any Reſolution upon it: And they have ſet 
this whole Matter in ſo very clear a Light, that as it 
gives me no Manner of Difhculty in giving my judg- 
ment, ſo it would be vain to go about to repeat the many 
Reaſons, that they have been pleaſed to ground there O- 
pinions upon. on e ee 
I ſhall however touch upon ſome few Particulars, and 
that very briefly; It will give a great Light to this Mat- 
ter, to conſider what was probably the Intention of the 
Noble Earl, who firſt created this Power. He is provis 
ding, that whilſt the Eſtate ſhould, as much as in him 
lay, attend and accompany the Honour, (which could be 
beſt effected by making every Perſon that was likely to 
ſucceed, Tenant for Life only,) ĩt ſhould; notwithſtanding 
the Narrow neſs of ſuch Eſtate, be in the Power of every 


dach hin; —6———— reno WR 

Jointure for his Lady: And that Noble Lord, as he had 

the Honour of being firſt vreated Barl, might have well 

thought hirmſelf under the Obligation to the 

Crown; not only to provide for the Sap port of the Ho» 

nour'”m! the Male Line, but —— . for the Subſi- 
ſtence of every Lady, erery ſuch Remainder-Mar ſhould 

| happen to intermarry with. | bc 5 

4 Fowr, But not only in Regard to chin reaotiable' enden 

Perſon of the Party Who firſt created this Purer, but alſo as 

ing vo. the mer which a Tenant for Life viſeeves to himſelf 

ſerves, is over an Eſtate which he 'departs with, has been very 
ne old. properly called a Dominion which he las over it, and is 

" Part of that antient Eftate, which he had before ſuch 

gettüament; I chink the Opinion and Advice that has 

been offered to me ĩs perfectly right; viz, that the Ex- 
ecution of this er ought to have a liberal Conſtruc- 
tion, and therefore it is to me exceeding plain, that this 

Land is bound and affected by the Articles. 

The only material Objection that I have heard: men- 
tioned; was by Way of Diſtinction between Caſes, where 
there is another Remedy to which the Party may reſort, 
and where there is none. It has been laboured indeed, 
that in this Caſe there is another Remedy; but I appre- 
hend, that all that has been —— —— 
than that there might have been one. But whether there 

_ was, or was not; I take the principal Queſtion here to 
be, whether, when the other Part of the Covenant fo 
much inſiſted u is unperformed, nay unattempted to 
be for — Proof that has yet been offered) 
the Complainant ſhall be deprived of a Remedy, expreſ- 
ly granted and es for her, and to which ſhe is en- 
eitled; without injurin men; Apr third Perſon whatſoever. 1 
eannot but look upon at if the Earl had any other 
Lands of which 15 war fibd in Fes, Sir Strenſbam Ma- 
Hers knew nothing of it; and if the Earl had no other 
Lands in Fes ſimple, then the Covenant lays an abſolute 
Lien 17 this Lund: ow it is true, t 
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The Earl of Coventry Caſe. 19 
Wandsefe „ Latingds roy Lord to have made. another 
Settlement, which. would a delivered the Eſtate from 
this Lien; but would it not be a moſt extraordinaty Ex» _ 
poſition of this Covenant, and what mult tend entirely - 
to defeat the Intention of the Lady and her Friends, © 
that becauſe his Lordſhip had a e to ſertle other 
Lands, (if any he then bad, or ſhould purchaſe her- 
after) e. ſhe ſhould loſe her Lien upon that Eſtate 
which was firſt bound and contracted for, when he hath © 
made no other Settlement ?; That the principal Covenant 
ſhould: be ripped up and defeated * that Wen was.” 
_ auxiliary ? @ 5 
As. to the other Objection, that this is not to hex con- Tenant 

ſidered an Execution of the Power, becauſe no particu- 5-2 
lar Lands have been ſpecified ; I do admit, it doth not 2% d 
amount to an Execution of ſuch Power at Law; nei- — 
ther poſſibly would it, had he ſpecified the particular but the + 
Lands, in Caſe they had exceeded or fallen ſhort: of the [75% 

Value the Power was reſtrained to; but though the Par- — 
cels are not aſcertained, it cannot be contended, but pers it is 
that they may be in a Court of Equity; and therefore onus 

had the Caſe reſted ſolely upon the Arches, it had been — 
very proper for Relief. ._  tainthew. 
But, I think, the ſeveral Steps chat were alin: taken, Prepars- 
bare been ſufficient to aſcertain what thoſe Particulars tere“ 
are; for all the Acts ſubſequent to the Articles were not 276 un 
voluntary, but proceeding "ad the greateſt Deliberation, » which * 
upon a Covenant which he was bound to perform: The — to 
deceaſed Earl, after examining his Papers, and enquiring Fates 
into his Rentals, agrees and directs that theſe Lands reel by 
ſhould be conveyed over, and appropriated to the Uſe of proper 
this Lady. Before the Statute of Frauds and Peajuries, for Bo. 
Signing and Sealing were thought ſo little eſſential, that 14%, 
even the Defect of any Writing at all hath been ſup pli- 


ed; ſo that though the Statute of H. 8. enabled a lie- 
nant in Fee to deyiſe his Lands by Will in Writing, . Jet 
if ſuch Perſon gave Directions to have his Will wrote, but 


died. before it was done, yet it was well : But here are 
not 


—- 


— — 3 15 


wv after "Counſel: babe ted 
5 ; With; = in ins Wing, which-was intended — i 


- wuted, ae contaitied W/the Denominations of the Lands 
1 tolbö ſet oüt for the Plaintiff's Jointure but 
che perſog dies before the Conveyance is executed : This 
alone may be Ctzfidlered as 4 very proper Circumſtance 
for Relief in this Oourt; for it is plain by the fulleſt 
Profs im the Caule; chat Le never altered his Mind, 
never came to any new Reſolution, but always expreſ- 
K che gate — amend put the laſt 
Hand to the Conveyance. - es e 
But though this is a eint Appckarmint' of the 
tieular Lands, yet I cannot think that any Thing 
been been done, is fo: coneluſive, but that his Lord- 
| 28751 A en y fill iefift that the Lands ſet out do exceed the 
yearly Valus of '500 J. and that the Complainant on the 
other Hand ee cos reaping it. But ĩt muſt 
| ene, the Earl of Coventry, do deliver % 
2055 the anf the Poſſeſſion of the Lands compriſed in the Deeds 
f Appointment of the 5th and 6th of July, 17 19. and that 
= the Plaintiff do hold and enjoy the ſame during ber Life, againſt 
he ſuld Defendants the prof Earl of Coventry, and the 
betten Defindants\ Thomas Coventry and Henry Coventry, 
uu ull claming under them; and that the Defendant, the Earl 
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